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PROPOSED  AMENDMENTS TO THE FEDERAL RULES 
OF CRIMINAL PROCEDURE 

WEDNESDAY, PEBBUARY 23,1977 

HousF. OP REPRESENTATIVES, 
SUBCOMMITTEE ON CRIMINAL JUSTICE 

OF THE COMMITTEE ON THE JUDICIARY, 
Washington, B.C. 

The subcommittee met at 9:30 a.m. in room 22;i7, Rayburn House 
Office Building, Hon. James R. Mann [chairman of the subcommittee] 
presiding. 

Present: Representatives ilann, Holtzman, Hall, Gudger, Evans, 
Wiggins, and ITyde. 

Also present: Thomas W. Hutchison, counsel; Robert A. Ijcmbo, 
assistant counsel; and Raymond V. Stiiietanka, associate counsel. 

Mr. MANN. The subcommittee will come to order. 
As the first order of business, the subcommittee has been asked to 

permit coverage of this hearing by means of motion picture or tele- 
vision photography. 

In accordance with the committee rule of procedure V(a), permis- 
sion to do so will be granted unless there is objection. 

Is there any objection to such permission being granted ? 
Hearing no objection, such coverage is permitted, subject to the 

conditions set forth in rule V(a). 
The Subcommittee on Criminal Justice today begins a study of 

several proposed amendments to the Federal Rules of Criminal 
Procedure. 

The amendments involved affect rule 6(e), relating to the grand 
jury; rule 2.3, relating to jury ti-ials; rule 24(b), relating to peremptory 
challenges to jurors; a new rule, 40.1, relating to removal of criminal 
cases from State to Federal courts; and rule 41(c) relating to issuance 
of search warrants upon the basis of testimony taken by a magistrate 
from someone not in his presence. 

These amendments, which were promulgated by the Supreme Court 
last April, were to have taken effect on August 1. 1976, but their 
effective date was postponed to August 1,1977, by Public Law 94-349, 
The purpofc for (lelaying the effective date of the amendments was 
to give Congress adequate time in which to study them. 

Today's hearing marks the start of the congi-essional study contem- 
plated by Public Law 94-349. During this and the other hearings we 
will hold, we will hear from both proponents and opponents of the 
proposed amendments. 

(1) 
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Our witnesses today include a Federal district judge, the Acting 
Deputy Attorney General, a representative of a national organization, 
and attorneys in private practice. 

The subcommittee faces a serious time deadline. Since the proposed 
amendments will take effect next August 1, tlie subcommittee must 
act expeditiously if it wants to make clianges in them. As a practical 
matter, in order to give the Senate sufficient time to act, any legisla- 
tion changing the proposed amendments should be thi-ough the House 
no later than the end of April. 

With our time constraints in mind, the subcommittee has scheduled 
a total of three hearings on the pmposed amendments. The otiier two 
are set for Febi-uary '24 and Marcli "2. Markup will begin on March 3 
and, hopefully, conclude on Maivh 9. If the subcommittee decides 
that legislation would be appropriate, this schedule ought to give us 
enough time to get a bill through the House by the end of April. 

Before calling the fii-st witness, does any other member of the sub- 
committee desire to make an opening statement? 

Mr. HYDE. NO. Thank you. 
Mr. MANX. Mr. Hall i Mr. Gudger ? 
If not, our first witness is Mr. Jay Schulman. Mr. Schulman is 

coordinator of the National Jury Project and will testify on behalf 
of that organization. He is the coeditor of a iiiiinual entitled "The Jury 
System: New Techniques for Reducing Prejudice." His testimony will 
concern itself primarily with the proposed amendment to ride 24(b), 
which involves ix'remptory challenges to prospective juroi-s. 

I am glad to welcome you here todav. Mr. Schulman, and witliout 
objection, your prepared statement will be made a part of the record. 
You may proceed as you wish witli reference to your testimony. 

Mr. Scmi-MAx. I have not, Mr. Chairman, had a chance to submit 
my statement. 1 hope I can do that in a day or so. 

Mr. MANX. \'ery well it will be made a part of the record when it 
is received. 

TESTIMONY OP JAY SCHULMAN, COORDINATOE, NATIONAL JURY 
PROJECT 

Mr. Sciiui.MAN. My name is Jay Schulman. I am a sociologist and 
a founder of the National Jury Pi-oject. I have been qualified as an 
expert on the jury system in many Federal courts. 

The National ,Iurv Project is a not-for-pi"ofit corporation chartered 
in New York State. ^ 

The focus of our work is the application of social science techniques 
to the sti-engthening of elements m the American jury system. 

Since the beginning of its work in 1970. project inemliei-s have 
worked on over 40 Federal trials involving both white and nonwhite 
defendants in more tiian 30 Federal court divisions. 

Although mucli of our work has involved higlily publicized trials, 
we I)ave studied tlie composition of a nmnber of Federal jury systems 
and have had considerable experience in the conduct of voir dire and 
the exercise of peremptoiy challenges in evervday Federal criminal 
practice. 



I am here to speak in opposition to the proposed amendment to rule 
24(b). 

The overriding issue before this subcommittee and the Congress is 
•vvhetlier the proposed changes in rule 24(b) are compatible with the 
sixth amendment right of the accused to an impartial juiy trial, or 
whether the changes i-ecommended will have the effect of eviscerating 
that constitutional right. 

The subcommittee surely knows that the eclipse of lawer-conducted 
voir dire and the trivialization of voir dire in most Federal courts have 
virtually extinguished the cause of challenge as a tool for minimizing 
jury partiality. 

The accused has been left only with the peremptory challenges 
allowed under rule 24 to minimize the prejudice that so easily attaches 
to criminal defendants in these times of great public sensitivity to 
crime. 

The Judicial Conference is proposing two very basic changes in 
rule 24(b). 

First, they would reduce the absolute number of peremptory chal- 
lenges available to both sides in all Federal criminal jury trials to 12 
challenges in capital cases, nine challenges in felonj' cases and two 
challenges in misdemeanors. 

These challenges would not enable the defendant to achieve a jury 
free of bias against the accused. 

Findings from 28 sui"veys conducted by the jury project in 25 
Federal divisions show that at least 30 percent of the members of Fed- 
oral jury pools believe that an indictment, any indictment, is tan- 
tamount to guilt. They believe tJie accused is guilty and nmst prove 
his innocence. 

In felony cases at present when the Arizona plan, the so-called 
'•struck system" is used, the final panel contains 28 prospective jurors, 
eight of whom might fall into that category which assumes guilty 
a priori. 

The defense with 10 challenges is thus able to weed out those jurors 
who are prejudiced. ITnder the proposed rule amendment the defense 
would have only five challenges to winnow a panel of 22, and yet a 
panel of 22 might well contain as many as 6.6 potential jurors who 
cannot grant the presupposition of innocence to the accused. 

The predicament of the defense is compounded in those cases in 
wliich the criminal pretrial events have received extensive media 
coverage. 

What is true in felony cases is even more ti'ue in death penalty cases, 
in which the charge alone arouses fear, loathing, anger and desire for 
retribution in a sizable portion of the community. 

The plain fact is that 12 peremptory challenges in a capital case 
and five in felony cases are too few to afford the accused even the 
appearance of justice. 

The etTect will he an even higher conviction rate accompanied by 
an increased alienation from the criminal justice system. 

The second change proposed by the Judicial Conference would 
provide parity in respect to peremptoi-y challenges to the government 
and to the defendant in all Federal criminal cases. 



The question is whether the interests of justice, for the public as 
well as the accused, is serA'ed by pretending that the Government 
suffers as much a priori prejudice as does the accused. 

Certainly both the Government and the accused have an equal right 
to a fair and impartial jui-y. 

Certainly, both the U.S. attorney and the defense attorney must be 
able to eliminate jurors either prejudiced for or against their side. 

But how much problem does the Government actually face in 
minimizing prejudice against it? 

Our studies of major felony and capital cases reveal that no more 
than 5 percent of a jurj' pool, even in a post-Watei'gate era. begins 
.service witli animosity against the Government or with a favorable 
view of even the most attractive criminal defendant. 

Thus in a felony case under the present rule with a panel of 28, the 
Government needs only 1.4 or 2 challenges to remove those presumed 
to be biased against them. 

ITnder the proposed rule amendment, with a panel of 22. the 
Government would need only one challenge to jirotect its right to 
a fair and impartial trial. 

In a capital case under the present ride with a panel of 52. the 
Government needs but 2.6 or 3 challenges to be reasonably protected 
from partiality. 

Under the proposed rule with a panel of 36, the Government would 
need but 1.8 or 2 challenges to be reasonably immune. 

Suppose that our data understates by a factor of 2 or even 3, the 
animosity that attaches to the Government in criminal cases. Apply- 
ing the same formula, the Government will still have a surplus of 
strikes in all criminal cases under both sets of rules. 

Parity for the Government, combined with a loss of half of its 
peremptory challenges, leaves the defense with too few challenges 
to screen out jurors it would like to strike. 

The Goveniment. on the other hand, is left in the advantaged posi- 
tion of having more than enough strikes to eliminate all of those 
jurors it cares to. 

The proposed changes in rule 24(b) vitiates rights of the accused 
which have boen anchored in American jurisprudence for almost 200 
yeni-s in capital cases and for 6o years in felony cases. The 1790 Crimes 
Act gave the accused 20 peremptory challenges and a favorable ratio 
of 4 to 1 over the Government in capital cases, while the 1911 Crimes 
Act accorded the accused 10 challenges and a disparity of 10 to 5 in 
felony cases. 

Surely, the burden of justifying these far-reaching changes would 
seem to be on the Judicial Conference and its adherents. The Con- 
ference began its efforts to change rule 24(b) as long ago as 1960. 
In 1962 the Conference pronuilgated and disseminated a draft of the 
identical rule changes it is seeking to have adopted in 1977. The Con- 
ference abandoned the attempt to take these changes forward because 
of the strong opposition encountered from the legal community. 

What has happened in recent years to persuade the Conference to 
try again with these proposals? The Confei-ence's answers in tlie pub- 
lished notes is that the congi-essional passage of the 1968 Jury Selec- 
tion Act has lessened the need for peremptory challenges. The Con- 
ference implied that a large number of pex-emptory challenges, 20 in 
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capital cases and 10 for the accused in felony cases, is contradictory 
to the spirit of Congress in passing the 1968 Jury Selection Act which 
liased Federal jury service on a random selection from lists of reg- 
istered voters in a judicial district. But legislative history of the 1968 
Jury Selection Act does not show tliat (Congress linked the creation 
of a more representative jury system to a reduction in peremptory 
challenges. 

Tlio Conference obviously believes that a representative jury sys- 
tem, mirroring its underlymg civic population. lessens tlie need for 
peremptory challenges. However, pivjudice is just likely to ojierate 
among jurors originating from a broad community cross-section as 
among jurore who were selected more narrow-ly. A more representn- 
tive jury selection does not mean prejudice-free jurors and does not 
obviate tlie need for peremptory challenges. The (Conference hypo- 
thesizes that fewer peremptory challenges for both sides will lead to 
greater representation on petit juries of subgi-oups which have been 
underrepresented or excluded because of the exercise of peremptoi-y 
challenges. I assume that the Conference has nonwhite people in 
mind. 

There are two issues here. First, are tlicre so few nonwhites appear- 
ing in venires in many Federal divisions that either side can use its 
strikes to limit or exclude nonwhites from participation on Federal 
juries? Second, does one side or the other, or both sides, concentrate 
their strikes against nonwhite juror candidates? 

In P'ederal divisions in which nonwhites comprise less than 20 per- 
cent of the registered voters, it is an easy matter for either side to 
exclude nonwhites as a matter of trial stiateg\-. Trial experience, and 
in se\eral reported Federal cases, showed that defense counsel tend 
to accept nonwhite juroi-s in most criminal cases, whereas jjrosecutors 
seem to strike nonwhite jurors consistently, particular]}' in cases where 
nonwhites are defendants. 

For example, the United States stnick all nonwhites who made it 
to the final panel or jury box in 10 recent jurj' trials in which Indians 
were, defendants. The United States stnick 81 percent of the blacks eli- 
gible to ser\'e in 15 trials held in the Western District of Missouri in 
which the defendants were black. In the Hartford Division of the 
Connecticut District, the United States stnick 9-t percent of the black 
potential jurors in seven trials in which blacks were defendants, 
whereas defense counsel struck no blacks. In the same division the 
United States struck 90 percent of the blacks in 16 trials in which 
whites were defendants, whereas defense couns<'l struck 8 percent of 
the blacks. 

To be sure, the fact of who strikes v.hom, when, are meager. Yet 
the Conference's assumption that a i-eduction from 10 to 5 peremp- 
tory challenges for the accused in felony cases will mean greater repre- 
sentation of nonwhite jurors on Federal juries is unwarranted unless 
the Conference can show that defense counsel has been responsible for 
systematically striking nonwhite jurors. Neither a reduction to 12 
challenges in capital ca,ses, or from 6 to 5 challenges in felony cases, 
prevent United States attorneys from winnowing or eliminating non- 
white jurors from Federal juries if they are so inclined. 

The Judicial Conference's third and final justification for its amend- 
ments to rule 24(b) is, that a reduction in peremptory challenges will 
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speed up jury selection and save court time and costs. A canvass of 20 
Federal public defender offices around the country reveals that the 
averaije time to impanel a jury in typical Federal criminal jury trials 
is about 70 minutes, give or take several minutes. Transparently, a 
total reduction in peremptory challenges of eight felony cases will 
save the taxpayer very little and the court very little time. 

Let me close by noting some of the many advantages the Groveni- 
ment curi'ently has over the defendant in Federal criminal cases, 
which the Government will continue to have with or without the pro- 
posed amendments to nile 24 (b). 

Fii-st, in many multiplc-dofondant cases, the defendants arc obliged 
to exercise its challenges jointly, while there is only one government. 

Second, defendants face severe difficulties in obtaining adequate 
appellate review in the jury selection area because of the discretion 
allowed the trial judge. 

Tliird, making a showing of community prejudice is beyond the 
resources of most defendants in Federal courts. 

Fourth, the composition of Federal jury systems substantially un- 
derrepresonts young and nouwhite people, who, studies show, are less 
likely tlian other people to harbor a prioii prejudice agaiiLst criminal 
defendants. 

Fiftli, voir dire in most Federal courts is judge-conducted, and per- 
functory, and does not pi-ovide a proper predicate to defense counsel 
for making cause challenges and exercising j>eremptory challenges. 

Sixth, the Government has greater access to information about 
jurors from its own records and as a result of its investigati\'e powers. 

If the sixtli amendment guarantee of an impartial jury trial is to 
have real validity, the accused requires, as a bare minimum, a genu- 
inely inclusive jury system, meaningfully conducted voir dire, enough 
peremptoi-y challenges to winnow a juiy panel of prejudice, and more 
peremptory challenges than the Government. As the Federal courts 
now operate, criminal defendants have too few of these assurances. To 
strip them yet further, would be a calamity for the administration of 
justice in a democratic society. 

The least the subcommittee should do is to report out a bill main- 
taining rule 24 (b) in its present form. 

Mr. MANN. Thank you, Mr. Schulman. 
Mr. Wiggins ? 
Mr. "WIGGINS. Mr. Schulman, I was puzzled about one aspect of your 

argument. That is. the fact that eliinmating or reducing tJie number 
of peremptorias will increase the probability of a biase<l jury. That 
is your assertion; and that it would water down sixth amendment 
rights. 

But a biased juror is, if identifiable, subject to challenge. I sui)pose 
we have to start with the premise that either the court or the careful 
interrogation of counsel will have identified those jurors who harbor 
this preconceived notion of either guilt or the suspicion of guilt which, 
you saj^, exists in society. They then would be subject to challenge for 
cause. 

Now we have a panel in which those pei-sons are presumptively 
eliminated and there is no basis for identifying a cause to eliminate a 
particular juror. Now we get down to almost the science of hunch. 



Who do we eliminate in order to enliance the probabilities of success- 
ful lawsuits ? 

The trouble with your argument, as I am trying to explain, is that 
it assumes that the Government and the defendant can identify and 
challenge those people who harbor a bias for or against them, and I 
don't understand how it can do that, when they are no longer on the 
panel, by hypothesis. 

Mr. SciiCLMAN. If I may respond, sir. The problem with your argu- 
ment is that, in current Federal practice, voir dire is so perfunctory, 
five to six questions typically being all that is asked, that insufficient 
material emerges for defense counsel to develop a cause challenge, 
and very few cause challenges are granted. So that is the reality cur- 
rently in the Federal courts. 

To then reduce the number of peremptory challenges available to 
tlie defense makes it all but impossible for the defendant to winnow 
tlie jury as he is entitled to under our Constitution. That is the as- 
sumption from which I am beginning. 

Mr. WIGGINS. He wouldn't know who to winnow; would he ? 
Mr. ScHULMAX. He would not know who to winnow in the ordinary 

course of events. There are ways of trying to develop that skill and 
that is what, indeed, we have been trying to work on over the past 
years. It is a difficult matter for sure. 

Mr. WIGGINS. This member, at least, is not sure how he stands on 
this 24(b) proposal. I have somewhat of a resistance to change. Unless 
tlie proponents of the change carry the burden successfully, in my 
mind, for the change, I am just not necessarily satisfied with your 
argument. 

I would almost rather you would fold your arms and say, "I am here 
to resist your change unless you come forward with a reason." I have 
yet to hear your reasons and I hope that someone will give me more 
reasons. 

Mr. ScHin-MAN. I would hope that, because I think that a careful 
reading of the published notes of the judicial conference does not 
provide those reasons. 

Mr. WIGGINS. I tliink the time saving is insignificant and I don't 
attach great importance to that. 

Thank you. 
Mr. MANN. Mr. Hall? 
Mr. HAU.. I would like to compliment the gentleman on the manner 

of his presentation. Having practiced law for over 25 years in both 
State and Federal courts in Texas, primarily in tl'.e eastern district 
of Texas and the western and northern districts, I have certainlj' had 
firsthand experience of the perfunctory nature of voir dire in Federal 
courts. 

You mentioned a moment ago that the average time that your 
research showed was about 70 minutes of voir dire in a criminal case. 
That is about 40 minutes longer than we have in the eastern district 
of Texas. It is all conducted by the court except for a few questions 
that might be allowed to be asked by the defense counsel. 

I am not at all impressed, as Mr. Wiggins indicated, with the saving 
of time. I think when a defendant is being tried, regardless of whotlier 
it is capital or noncapital, that in representing him—I have to say that 
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I have only represented defendants fix>m that side and not from the 
State or Federal side—but I have never been in too big a hurry to try 
to get the defendant's rights. I think time is the best lawyer the 
defendant has, whether it be in voir dire or what. 

I would like to ask this question if you can answer it, sir: Has any 
member of the Supreuie Court presently existing ever tried a criminal 
case in either State or Federal court ? 

Mr. ScHULMAN. I cannot answer the question, sir. 
Mr. HALL. I am asking because I don't know. Maybe someone here 

could answer that. If they haven't—and I am constrained to believe 
that the majority of them have never tiied a criminal ca.se—they may 
therefore be mucii removed from the scene of the pit, you might say. 
and might not be the best ones to pronounce judgment on a rule of 
criminal procedure, even though they have the authority. I am not 
questioning that, but I do sometimes question the people who start 
makmg changes in rules that they have never experienced in the trial 
of cases, as they now exist in certain areas. 

I notice that the committee, on page 14 of the Rules of Criminal 
Procedure, "recognizes the value of peremptory challenges in assuring 
a fair trial." 

Can you give me the answer as to whether if they believe that 
assuring peremptory challenges—I presume as it is now—whether it 
means that he would receive less of a fair trial if the peremptory 
challenges were reduced substantially ? 

Mr. ScHTTLMAN. That is my experience and my judgment, sir. 
Mr. HALL. I also notice that it says in rule 24 that it would leave 

up to the court that, a motion for relief under 01)2 shall be filed at 
least 1 week in advance of the first scheduled trial date, or within such 
time as may be provided by the rules of the district court. 

Again going back to the eastern district, we are never furnished 
jury lists, in some of (he courts that I have been in, until 3 or 4 days 
before a case is set for trial. 

Do you know of any provision that has been made to get around 
that 1-weck requirement? 

Mr. SCIIULMAN. That operates according to local rules, sir. Indeed, 
in many Federal courts the jury list is not available until the morning 
voir dire starts. The jury project has perhaps been the preeminent 
group in the country called upon to make showings of couuinmity 
prejudice in Federal cases. 

T can assure you that the cost of our services simply is beyond the 
means of the typical Federal defendant. "^^Hiether one is called to work 
on a case by John Mitchell or Maurice Stans or by an Indian in South 
Dakota, the cost exceeds $15,000 to $20,000 to do a substantial survey 
of a judicial district in the Federal courts. That then, also, typically 
is followed bv a publicity analysis if the cases involved substantial 
publicity. Avhicli is also a costly matter. Public defendants do not have 
those resoiu'ces. 

Mr. HALL. DO YOU have anv experience as to whether or not in the 
studies that you have made Federal judges are prone to have a view of 
conviction rather than acquittal? 

Mr. SciiTji.MAN. It has been my experience in observing many Fed- 
eral judges that the record is mixed, that there are a number of judges 



0 

who are very concerned to be objective and neutral and there are some 
who put the burden on tlie defendant and thei-e aio vei-y few wlio 
really lielieve that tlie burden falls on the Govemnient in most matters. 

My experience has been that it is a very mixed bap. 
Mr. HALI-. Of course. 1 would certainly object to giving any more 

discretion to Federal judjres than they now have because I think they 
have stretched their discretion in many instances beyond the breaking 
point. 

Thank you. 
Mr. ScHtn.MAK. T do have one other observation on your question. 

T have found that Federal jtidjres resist very substantially the idea 
that a community is too prejudiced to be able to afford a criminal 
defendant a fair trial. 

Changes of venue in Federal courts are a very rare event and pro- 
viding relief in the form of additional peremptoiy challenges is a rela- 
tiA'ely rare event and typically only occurs where there is a showing of 
extreme publicity. 

Mr. HALL. Thank vou. 
Mr. MANN. Mr. Hyde? 
Mr. HYDE. Thank you, Mr. Chainnan. I, too, want to compliment 

the witness. 
I am persuaded that unless there is a showing of some very great 

advantage to the administration of justice by changing the number 
of peremptorv' challenges, that we should not do so. 

You said if you have multiple defendants tliey are required to exer- 
cise their challenges together, collectively? 

Mr. SCIIULMAN. Oftentimes they are. The nile states that the court 
can enjoin that the defendants exercise their challenges jointly or 
separately, but practice is almost invariably that defendants will be 
asked to exercise them jointly. 

Mr. HYI>E. It would seem to me that narrowing the number of por- 
cniptorj' challenges heightens the opportunity, however, to Iiave a i-ep- 
resentative cross-section of the coirmiunity on tlie jury. If you have a 
white defendant and a black complaining witness, the defendant is 
going to want to eliminate as many blacks as possible from the jurj', 
just as it would be the otlier way aromid. 

The more peiemptories vou have, the more opportunities for remov- 
ing whole classes, ethnic classes, economic classes, from the jury. So to 
that extent, lessening the number of peremptories, it would seem to me, 
does not help keep the mix, the cross-section of the community. 

By the same token, even I would rather let that judgment be left 
up to the defense counsel and the prosecution who have the responsi- 
bility of trj'ing to get the jurj' most favorable to their side. 

Mr. SCHTTLMAN. If I might just comment on that, sir, my experience 
in a large number of very well publicized Federal cases is that it is 
the U.S. attorney who is most likely to eliminate people from a par- 
ticular group. Defense counsel is more likely to take jurors from 
whence tliey come and to operate on whim or caprice. 

But in case after case that I have participated in, I have observed 
U.S. attorneys striking people who they regard to liave some preju- 
dice against the Government, young people in particular and non- 
white people in particular, although our data show that nonwhite 



10 

people and young people are no more particularly likely to be anti- 
government or pro defendant. They are more openminded, sure. 

I think that the argument that is put forward by the Supreme Court 
and the judicial conference assumes that defense counsel—after all, it 
is defense counsel that is going to lose most of the challenges under 
the amended rule—is likely to engage in this kind of striking. 

Mr. HYDE. I defer to your superior experience with many more 
juries than I am familiar with, althougli it would be my judgment 
that defense counsel would certainly want to get off all kmds of peo- 
f>le. He would like to get off accoimtants and bank tellers and people 
ike that, and keep on the salesmen and artists. 

But in any event, I have no further questions. Thank you. 
Mr. MANN. Mr. Evans, do you have questions ? 
Mr. EVANS. Yes, sir. 
Mr. Schulman, I apologize for bein^ late. I would like to ask your 

opinion of the change of the rule. I think I understand from counsel 
here the position you have taken. But in the recent developments that 
we have of the past few years with the grand jury system such as it is, 
in which the district attorney can more or less determine whether or 
not an indictment is returned, the witnesses in the grand jury have no 
counsel in the grand jury itself. 

Federal judges, whether they be prosecution minded or not, cer- 
tainly have the ability to be prosecution minded. Tliey have the oppor- 
tunity. As you have pointed out, they do resist change of venue. It is 
hard for them to believe that a community that draws Federal grand 
juries can be prejudiced to the extent that a fair jury cannot be chosen, 
with the omnibus crime bill, under which a pei-son can be convicted 
with very little evidence, in my opinion, under the conspiracy laws. 

Do you think there is any excuse for us changing the present rules 
which would take one more step away from an accused person having 
the opportunity to at least defend himself ? 

Mr. SCHULMAN. I not only think there is no substantive reason to 
change rule 24(b), but I would urge that at some point the subcommit- 
tee consider strengthening the right of defendants by vitiating the 
parity in capital cases. It is now 20-20 if the rule remains the same. 
Particularly given the likelihood of a Federal capital punishment bill, 
it se«ms to me that it is very wron.?: to have the Govornment at parity 
in capital cases or treason cases with the defendant. 

Moreover, it seems to me that the committee ought to be thinking 
about trying to give back to defendants lawer conducted voir dire in 
Federal court, because it seems to me that the diminishment of voir 
dire conducted extensively by lawyers has done more to eclipse de- 
fendants' rights than any other single thing that has happened in 
the Federal courts. 

Mr. HALL. Would you repeat that last part? 
Mr. SCHULMAN. Thank you for the opportimity. I was trying to 

say that the tendency for Federal judges to usurp the right of con- 
ducting voir dire and the way in which they conducted voir dire has 
done more to diminish the rights of defendants than anything else, 
and I would hope that as the ABA has urged the Congress, that it will 
take some action to try to give back voir dire to the defendant. 

Mr. MANN. Will the gentleman yield at that point! 
Mr. HALL. Yes. 
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Mr. MANN. What is the history of that? Has there been any change 
in the rules of criminal procedure in the last 40 years? 

Mr. SciiTiLMAN. It has been discretionary. 
Mr. MANN. There has i-eally been no rule or law change? It is just 

a matter of practice. 
Mr. ScHULMAN. A matter of practice, is my understanding. But it 

has become extremely widespread and perv-asive. It is the very rare 
Federal judge who permits counsel to conduct voir dire or even to 
inten-ene in any way, shape or form in the voir dire process. 

Mr. EVANS. Could I contmue, Mr. Chairman? 
Mr. MANN. Yes. 
Mr. EVANS. Then am I reading you coiTectly, Mr. Schulman, that 

if changes are made in the number of pei-emptory challenges, that it 
would be your recommendation that the number of State challenges 
be increased rather than the number of defendant challenges bcmg 
decreased ? 

Mr. ScHXTLMAN. I would urge, if it ever came to that, the increase 
in challenges for the defendant and the decrease of challenges in 
capital cases for the Government. I think the Government has enough 
to take care of its own under the current rule 24(b). I think that 
the defendant is adequately protected in felony caseSj but the situ- 
ation is much different in capital cases where there is a parity of 
20-20. 

It seems to me that the Government is entitled to fewer and that 
justice would be. better served if indeed the Government had fewer 
peremptory challenges in capital cases. 

Mr. EVANS. This may be a little off the subject, but it still ties in 
with the general subject matter. Have you had experience with the 
collaboration between the people making the investigation, the Fed- 
eral officials, if you will, and the prosecution in Federal cases to an 
extent that it is very difficult for an adequate defense to be prepared ? 
Have you had any experience at all in observing this ? 

Mr. ScHtJLMAN. In observing the collaboration between the investi- 
gators for the U.S. Attorney and the U.S. Attorney's Office? 

Mr. EVANS. Right, the full participation by the U.S. Attorney's 
Office in the investigation. 

Mr. SCHULSIAN. The investigation of prospective jurors? 
Mr. EVANS. NO, the investigation of prospective cases. 
Mr. ScHTTLMAN. No, I have not. I have no experience in that respect. 
Mr. EVANS. Thank you. 
Thank you, Mr. Chairman. 
Mr. MANN. Mr. Schulman, by what method did you arrive at your 

data on the presupposition of guilt? 
Mr. SCHULMAN. AV'e have done many surveys. The finding that we 

have is very consistent that a minimum of 30 percent of the over 14.000 
prospective jtu-oi-s tiiat we have interviewed across the country believe 
that an indictment is tantamoimt to guilt and that the burden is not 
on the Government to prove the defendant's guilt, but the burden is on 
the accused to prove his innocence. 

So I start M-ith that finding, which has consistently occurred and 
been verified by many different surveys we have done. Then to provide 
a simple calculation, I assume the Arizona plan, which is the struck 
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svstem, and that is in very wide use in Federal coiuts. Tlie nature of 
that system is that you first qualify prospective jurors for a cause. 
You pass them for cause. 

So you require 12 jurors and then if j-ou luive 10 peremptories for 
the defendant and fi for tlie (loverinnent, you qualify 28 jurors and 
then each side strikes. So then I take 80 percent of the 28 and a*k iunv 
many of those would be likely to be tarnished and I derive the 
calculation. 

Xow, the assumption here is that those jurors will not, all of them 
who have that view, be found out bj' the voir dire process for a variety 
of reasons. 

Mr. MANN. I undei-stand the application of that. In determining it 
in the fii-st instance, you rely on public opinion survcj's and polling 
and that sort of thinji? 

Mr. ScuiiLMAN. Yes, and post-trial interviews. We have done a great 
number of post-trial interviews with Federal jurors, botli peoj)le who 
were struck and ])eople who actually served on juries. I would say at 
least .lOO of such interviews over the last 7 years. 

Mr. MAXX. Just to clear up my thinking on it, since I have been 
away from it so long, the joint or separate exercise of peremptory 
challenges by multiple defendants—by joint jou mean that they confer 
on a particular juror and the judge lets them divide up the peremptory 
cliallonges? It is his discretion as to whether or not to give them addi- 
tional challenges or to give each defendant the full amount? 

Mr. SciiULiiAx. ICxactly so. 
Mr. MAXX. In most cases, do they make tliera divide up the total 

peremptory challenges for the defendants ? 
Mr. ScHULMAx. In most cases they require them to exercise them 

jointly with no additional challenges. A good example would be the 
Governor Mandel trial in Maryland where he has a number of co- 
defendants and they have additional peremptory challenges. 

They have conflicting interests, but tliey are obliged to exercLse their 
challenges jointly, and that creates a nightmare for those defendants. 

Mr. MAXN. They were given additional challenges by what 
procedure ? 

Mr. SciiCLMAX. They were given additional challenges by making 
a showing of the pretrial publicity and indeed also as a result of a 
public opinion survey that was done showing the amoimt of prejudice 
that attached to Governor Mandel and his codefendants. 

Mr, MAXN. But that was a discretionary decision. 
Mr. SciiuLMAN. Yes, it was. 
Mr. MAXX. Let's get to what appears to be the nub of the rationale 

for this rule. It permits the systematic elimination of mcmters of a 
given group from a jury. 

It has been my exjierience in the law that that is what peremptory 
challenges ai'e all about, whatever you might call that group, whether 
it is based u])on age. sex, religion, trade, occupation or whatever. 

Do you infer, as I do, that perhaps the drafters of the proposed 
amendment are trying to read into the term "impartial jury" some of 
our current civil rights concerns about, putting it loosely, proportion- 
alism in our society ? Do you perceive that is what they are influenced 
by? 
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Mr. ScnvLMAN. I think they are influenced by that. I think tliey 
are in some senses trying to legishite in Swain v. Alabama,^ in which 
that issue came l)efoi-e the Supreme Court. 

I think also that the Conference is creating a straw man here. Ihat 
is to say, I think they are anxious to streamline the Federal court 
procedures. They are anxious to reduce peremptory challenges. They 
have been anxious to do that for a long period of time. 

I think that they are offering this as a lollipop to the Congress and 
to the public. I don't think they seriously intend that to hap[)en or 
think that that will happen, altliough 1 think that is part oi the ra- 
tionale that they put forward. 

Mr. MANN. Of course, depending upon the area of the country that 
may or may not be solving any pi-oblem. 

Mr. ScHiiLMAN. I appreciate that. You were asking me to speculate 
about their motivation. It is very difficult to do that. I just know that 
it is not likely to happen and that it may well be motivated by what 
you suggest. 

Mr. MANN. We will have the opportunity to question the drafters, 
and you have been vei-y helpful in giving us some ammunition. 

Who do you think they include in the term "members of a certain 
group" as that term is used in the advisory committee note ? 

Mr. ScHULMAN. The way I read that, it could only mean nonwliite 
people or young people or possibly women, because under the current 
rules of qualification or disqualification, women who have children 
under 12 can take an automatic disqualification. 

"WTiat that means is that women who have children are largely 
absent from Federal juries and they could conceivably mean that 
group. 

Mr. MANN. I am now treading on tender giound when I ask you 
again about the orientation of Federal judges. 

It is my experience that we lawyers who have had a substantial 
criminal practice don't often fall into that category of distinguished 
attorneys who become Federal judges. I am not aware of any of our 
great criminal lawyers who liave become Federal judges. 

I think the type of lawyer who ends up being a Federal judge is one 
who is more likely to represent more politically important clients, to 
liave a more politically important position in the community and a 
status in the community that we criminal lawyers sometimes don't 
enjoy. 

I tiiink your statement of a mixed bag is correct, but I wonder if 
the mix isn't a little bit more weighted in the direction of no real 
experience or no substantial experience in representing criminal de- 
fendants in Federal court. 

Mr. SciitTLMAN. I am sure that is true. My studies certainly have 
indicated that most Federal judges have a history of serving as U.S. 
attorneys or assistant U.S. attorneys, but have not equally served at 
the criminal defense bar and thu's the orientation that" they have 
typically is of that order, rather than the orientation which is'devel- 
oped bv someone who has practiced for a long time as part of the 
criminal bar. 

Mr. MANN. T am not necessarily laying this amendment at the feet 
of J^ederal judges alone. I realize it was drafted by a committee coin- 

"380 U.S. 202  (196.'j). 
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posod of a more or less representative group, including some attorneys 
and professors. 

Mr. Smietanka? 
Mr. SMIETANKA. Mr. Sluilman, one question. It was your observa- 

tion that the Government exercises the preponderance of the peremp- 
tory challenges. However, isn't it also true that the defendant needs 
only one favorable juror and thus may not need to exercise as many 
peremptory challenges as the prosecutor who needs a unanimous 
verdict for conviction? 

Mr. ScHULMAx. It has been my experience that the defendant 
requires more than one favorable juror, given the nature of the 
velocity of deliberations. That is, a single person Avho holds out is a 
very remarkable humaii and typically what happens in deliberations, 
I think, is a subgroup formation in which for a hung jury to occur 
there must typically be moi"e than one person supporting each other, 
if they are to stand out against the majority. 

But I think the larger question is that there are many reasons why 
jurors vote acquittal or vote a conviction. It is not simply and merely 
tlie predisposition that they come in with. It is also the nature of 
the facts that they hear in court and many other things that lead 
them to the decision they come to. 

I think it is oversimplifying to try to suggest that the defense 
requires only one person in a jury decision and the Government 
requires twelve. The Government is not afraid to retry people when 
it has a hung jury and it does quite often. 

Hung juries are not that frequent in Federal court. Indeed, the 
conviction rate is about 75 percent throughout the country, varying 
from jurisdiction to jurisdiction. 

So the issue of the hung jury, I think, is somewhat overrated, and 
the idea that the defense requires only juror to win is really a some- 
what simplistic view of how the process actually operates. 

Mr. EVANS. Mr. Chaii-man? 
Mr. MANN. Yes. 
Mr. f^vANS. On the other hand, Mr. Shulman, isn't it true that 

generally in a case of this type, or a criminal case, that the State has 
all tiic resources available to it to present a case against the defendant? 

I would like to presume that sometimes innocent people are tried 
before our Federal courts. Isn't it further true that we often have 
jurors who presume guilt on the basis of the indictment? And with 
those things against a person who stands accused do we need to make 
the disparity greater by changing this group? 

Mr. ScHULMAN. I think that is all true and that has been my 
testimony. 

I would like to add to that that T have been very conservative 
here, and I hope that the members will appreciate that. 

In point of fact, depending upon the nature of the crime and the 
nature of the defendant, whether there is a victim or not—and if 
there is a victim, who that victim is—the amount of prejudice in that 
district can well escalate beyond 50 and 60 and 70 percent, so that it 
is very, very difficult to find jurors who can in the slightest sense be 
fair. 
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I would cite to you the problem of trying to find fair and impartial 
jurors in South Dakota when two FBI agents were killed on the Pine 
Ilidge Reservation. Ultimately, there was a transfer of venue to Iowa, 
a substantial distance away, w^here there is no perceived threat from 
Indians and where there is not the typical experience that white people 
have with Indians in South Dakota. 

South Dakota is a State which is verj- liberal in many ways, but 
when it comes to the problem of the x\merican Indian, it is a very diffi- 
cult situation; and that is true too for many different kinds of defend- 
ants, many different kinds of crimes, many different kinds of victims. 

So the situation is really much fiercer than the 30 percent that I was 
suggesting as a rock bottom kind of calculation. 

Mr. EvAxs. I think it is only human nature for us to be a lot more 
liberal about problems that other people have rather than problems 
we have in our own area. 

No further questions, Mr. Chairman, 
Mr. MANN. Thank you so much. 
Mr. HYDE. Mr. Chairman, I just am reluctant to terminate this fas- 

cinating colloquy without commenting that it seems to me that the 
defendant is very much beleaguered by the burden of all this testi- 
mony, witli prejudice from the commimity with harsh judges who have 
no experience with criminal practice, and with jurors who are con- 
vinced an indictment is tantamount to guilt. 

If I may just ameliorate from my own experience and views, those 
comments, it seems to me that despite the absence of criminal experi- 
ence by men who ascend to the Federal bench their own philosophy 
has been predominantly liberal and this lack of experience has in no 
way impeded their compassion for defendants, particularly in Chicago 
where I come from. 

There are one or two judges there where defendants quake wlien 
they are assigned to them, but I think they get very much of a fair 
break f I'om the others. 

Defense counsel has enormous leeway that the prosecution doesn't 
have in the trial of a case. He can push to the outermost edge of mis- 
conduct and contempt, because the State isn't going to appeal for 
errors that defense counsel makes. 

I think of Mr. Kunstler roaming over the Federal court as though 
it was a fraternity house. 

Lastly, I agree that most people think indictment is tantamount to 
guilt, but by the time the trial is over, defense counsel should have 
spent 60 percent of his time informing them that the opposite is true 
and making it their sacred obligation to carry that knowledge with 
them to their graves. 

Those are my comments. Thank you. 
Mr. MANN. Thank you, Mr. Hyde. Thank you very much, Mr. 

Schulman. 
Mr. SCHULMAN. Thank you. sir. 
[The prepared statement of Mr. Schulman follows:] 

STATEHENT or THE NATIONAL JURY PROJECT 

By Jay Schulman 

My name Is .Tay St-hiilinan. I am a sociolosist and a founder and member of 
the Xntional .Jury Project. 1 have been qualified as an expert in jury composi- 
tion and selection in a number of federal courts. The National Jury Project Is a 
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not-for-profit corporation chartered in New York State. The focns of onr vrork 
is the application of social science techniques to the strengthening of elements of 
the American jury system. 

Sinc-e the beginning of this work In 1970, project memliers have worked on 
over forty federal criminal trials, involving both white and non-white defend- 
ants, in more than thirty federal court divisions. Although much of our work has 
InvolvfKl highly publicized trials, we have studied the composition of a numlier of 
federal jury systems and have luid considerable experience in tlie cimduct of 
voir dire and the exercl.se of jK-remptory challenges in everyday court criminal 
practice. 

I am here to speak in opposition to the propo.sed amendments to rule 241?. The 
over-riding issue before this sulicommittee is whether tlie proposed changes In 
rule 24B are compatible with the sixth amendment right of accused to an im- 
partial jury trial or whether the changes recommende«l by the Judicial Confer- 
ence will have the effect of eviscerating that constitutional right. 

The subcommittee surely knows that the eclipse of lawyer conducted voir dire 
and the frlvialization of voir dire in mi>st federal courts have virtually extin- 
guished the cause challenge as a tool for minimizing partiality. The accused 
has left only the j)eremptory challenges allowed under rule 24B to minimize the 
prejudice that so easily attaches to criminal defendants in these times of great 
public sensitivity to crime. 

The Judicial Conference is proposing two very basic changes in rule 24B. 
First, they would reduce the absolute number of peremptory challenges avail- 
able to both sides In all federal criminal jury triaU to twelve challenges in caj)- 
ital cases, five challenges in felony cases, and two challenges in misdemeanors. 
These changes woud not enable the defense to achieve a jury free of bias against 
the accused. 

Findings from 28 surveys conducted by the Jury Project in 25 federal divi- 
sions show that at least 30 percent of federal jury pools believe that an indict- 
ment, any indictment, is tantamount to guilt: that is. they Iwlieve the accused 
is guilty and must prove his inno<'ence.   (Cf. Appendix A.) 

In felony cases at present, when the Arizona plan, the socalled struck system, 
1B used, the final panel contains 28 prospective jurors. 8 of whom might fall 
into that category which assumes guilt apriorl. The defense, with 10 challenges, 
is thus able to weed out those jurors who are prejudiced. 

Under the projwsed rule, the defense would have only .5 challenges to winnow 
a panel of 22 and yet a final panel of 22 might contain as many as 6.6 or 7 
potential jurors who cannot grant the presumption of innocence to the accused. 
The predicament of the defense is comfHiunded in those cases In which the crime 
and pretrial events have received extensive media coverage. 

What is true in felony cases is even more true in death penalty ca.ses, in 
which the charge alone arouses fear, loathing, anger, and a desire for revenge 
in a sizeable portion of the community. 

The plain fact is that 12 peremptory challenges in a capital ca.se and 5 
peremptory challenges in felony cases are too few to afford the accused even 
the appearance of justice. The effect will be an even higher conviction rate 
accompanied by an increased alienation from the criminal justice system. 

The second change proposed by the Judicial Conference would provide parity 
in re.spect to peremptory challenges to the government and the defense in all 
federal criminal cases. 

The question Is whether the interests of justice, for the public as well as the 
accused, is served by pretending that the government suffers as much apriorl 
prejudice as does the accused. 

Certainly both the government and the accused have an equal right to a 
fair and impartial jury. Certainly both the U.S. attorney and the defense 
attorney nnist be able to eliminate jurors either feels are prejudiced for or 
against their side. 

But how much of a problem does the government actually face In minimizing 
prejudice against it? Our studies of major felony and capital cases reveal that 
not more than 5 percent of n jury pool begins service with an animus against 
tlie government or with a favorable view of even the mo.st attractive criminal 
defendant. 

Thus, In a felony ca.se under the present rule, with a final panel of 28, the 
government nee<ls only 1.4 (or 2) ch.nllenges to remove tlio.se presumed to be 
biased against them. Under the proposed rule, with a final panel of 22, the govern- 
ment would need only 1 challenge to protect its right to a fair trial. 
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In a capital case under the present rule, with a final panel of 52, the govern- 
ment needs 2.6 (or 3) challenges to be reasonably protected from partiality. 
Under the proijosed rule, with a final panel of 36, the government would need 
1.8 (or 2) challenges to be reasonably immune. 

SnpiK)se that our data understates by a factor of two or even three the animus 
atracliing to the government in criminal cases. Applying the same formula, the 
government still has a surplus of strikes in all criminal cases under both sets 
of rules. 

I'urlty for the government combined with a loss of half of its peremptory chal- 
lenges leaves the defense with too few challenges to .screen out ixiteutlai jurors 
it would like to strike. The government, on the other hand, is left in the advan- 
taged iwsitlon of having more than enough peremptory challenges to eliminate 
all of those jurors it Ciires to. 

The proposed changes in rule 24B vitiates rights of the accused which linve 
l>een anchored in American jurisprudence for almost 200 years in capital cases 
nnd for 05 years in felony cases. Chart 1 (Cf. Apjiendix 2) shows very clearly 
that the amendments to rule 24B are radical departures from what has hitherto 
been considered as necessary to safeguard the right of the accused to an imiMir- 
tial jury trial. The 1070 ("rimes Act codifled the common law right of the accused 
to 20 peremptory challenges in capital cases and gave the accused a ratio of four 
to one in i)eremptory challenge.s over the government; while the 1911 Crimes Act 
accorded the accused 10 challenges and a ratio of 10 to five or two to one over 
the government. 

The Judicial Conference began its efforts to change rule 24B as long ago as 
IfmtK In 1962 the Conference promulgated and dis.semiuated a draft of the 
identical rules it is seeking to have adopted in 1977. The Judicial Conference 
abandoned the attempt to take these changes forward because of the strong 
opposition encountered from the legal community. What has happened in recent 
years to persinjde the Conference to try again with these proposals? The Con- 
ference's answer is that the ("ongress' pas.sage of the 1908 Jury Selection and 
Service Act has lessened the need for peremptory challenges. 

The Advisory Committee implys that a large number of peremptory challenges 
(20 in capital cases and 10 for the accu.sed in felony cases) is contradictory 
to the spirit of Congress in im.ssing the VM'iS Jury Selection and Service Act, 
which bused federal jury service on a random selection from lists of registered 
voters in a judicial district. But the legislative history of the 1968 Jury Selection 
Act does not show that Congress linked the creation of a more representative jury 
system to a reduction in i)eremptory challenges. 

The Advisory Committee obviously believes that a representative jury system 
mirroring its underlying civic population lessens the need for jieremptory chal- 
lenge.s. However, prejudice is just as likely to operate among jurors origi- 
nating from a broad community cros.s-section as among jurors who are .selected 
more narrowly. A more representative jury system does not mean prejudice-free 
jurors, and thus does not obviate the need for peremptory challenges. 

The Judicial Conference hypothesizes that fewer jwremptory challenges for 
both sides will lead to greater representation on petit juries of sub-group« 
which have been miderrepre.sented or excluded because of the exercise of per- 
emptory challenges. I assume that the Advisory Committee has nonwhite people 
mainly in mind. 

There are two issues: First, are there so few nonwhites api)earing In venires 
in many federal divisions that cither side can use its strikes to limit or exclude 
nonwhites from participation on federal juries? Second, does one side or the 
other or both sides concentrate their strikes against nonwhite jurors? 

Trial experience and the several rei)orte(l federal cases show that defense 
counsel tend to accejrt nonwhite jurors in most tyjies of criminal ca.ses whereas 
government attorneys .seem to strike nonwhite jurors consistently, particularly 
in cases in which nonwhites are defendants. 

For example, the rnited States struclv all nonwhites who otherwl.se qualified 
in ten recent jury trials in which American Indians were defendants. The U.S. 
struck M percent of the black jurors eligible to serve in thirteen trials held in 
the Weslern Distrii-t of .Missouri in which the defendants were black. (Cf. U.S. 
vs Carter. 5K F 2nd 844 at 848, 8th Circuit. 197." cert den. May .3, 1!>76.) In the 
Hartford division of the Connecticut District, the U.S. struck 'M percent of the 
black potential jurors in .seven trials In which blacks were defendants whereas 
defense counsel struck no blacks. In the same federal division, rhe U.S. struck 
90 percent of the black potential jurors in sixteen trials in which whites were 
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defendnnts whereas defense counsel struck 8 percent of the blacks. (Cf. U.S. xa. 
Iloiioriible .7on O. Newman (>*« 70-.S077, 2nd Circuit.) 

To be sure, the facts of who strikes wlioru, when, are meagre. Yet tlie Advisor.v 
Committee's assumption that n reduction from 10 to 5 peremptory challenges for 
the accused in fclon.v cases means greater representation of nonwhite jurors on 
federal juries is unwarranted unless tlie Committee can show that defense coun- 
sel has been n^sponsible for systematically striking nonwhite jurors. Neither 
will a reduction to 12 clmllenges in capital ca.ses and to tire challenges In felony 
cases jirevcnt U.S. attorne.vs from winnowing or eliminating nonwhite jurors in 
most federal courts if they are so inclined. 

The Judicial Conference's third and final justification for changing rule 24B Is 
that a reduction in peremptory challenges •will si>eed up jury selection and save 
court time and costs. 

A canvass of twenty federal public defender offices around the nation shows 
that the average time to Impanel a jury in everyday federal criminal practice is 
seventy minutes, give or take a few minutes. 

Transparently, a total reduction in peremptory challenges of six in felony 
cases will save the taxpayer very little money and the court very little time. 

Let me close by noting some of the many advantages that the government hnsf 
over defendants In federal criminal cases, which the government will continue 
to have with or without the proposed changes in rule 24B. 

1. In many multiple defeiident ca.ses defendants are obliged to exercise chal- 
lenges jointly while there is only one government. 

2. Defendants face severe dlfflculties in obtaining adequate appellate review 
In the areas of volr dire and jury selection l)ecause of the di.seretion allowed 
the trial judge. 

3. The government is often in a position to choose the location of a trial. 
4. Making a showing of community prejudice is beyond the resources of most 

defendants and the budgets of federal public defender otticps. 
a. The composition of ftnlerul jury systems substantially underrepresent yoinig 

and nonwhite iKJople, whom studies show are least likely to hold a priori iirej- 
udlces against criminal defendants. 

6. Voir dire in most federal courts is .Tudge-conducted and perfunctory and 
does not lay a proper predicate for making cause challenges and exercising 
peremptory challenges. 

7. The government has greater access to information about jurors from its 
own records and as a result of its investigative powers than do defense counsel. 

If the sixth amendment guarantee of an impartial jury trial Is to have validity, 
the accused requires as a bare minimum a genuinely inciu.sive jury system, 
meaningful voir dire, enough peremptory challenges to winnow a jury panel of 
prejudiced jurors, and more peremptory challenges than the government. 

As the federal courts now oi)erate, criminal defendants have few enough of 
these assurances. To strip them still further would be a calamity for the admin- 
istration of justice in a democratic society. 

The least the subcommittee should do Is report out a bill maintaining rule 24B 
In its present form. 

Mr. MANN. Our no.xt witness is Mr. Terry Philip Segal, of Boston, 
ilr. Segal is counsel for the firm of Silverman & Kudisch. He is chair- 
man of the Suhcommittee on Criminal Tax Penalties of the American 
Bar Association. 

We welcome you to the subcommittee. The prepared statement that 
you submitted will, without objection, be made a part of the record 
and you may proceed as you see fit. 

TESTIMONY OF TERRY PHILIP SEGAL, ATTORNEY, BOSTON, MASS. 

Mr. SEGAL. Tliank you. Mr. Cliairman. 
My name is Terry Philip Segal. I am a Boston attorney, who is 

counsel to the firm of Silvomian & Kudisch. ^^y practice consists 
mainly of civil and criminal litigation. I also teach courses in criminal 
procedure and trial practice at Bo.ston College Law School. 
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Prior to entering private practice, I spent 4 yeare as an Assistant 
U.S. attorney for Massachusetts and the District of Cohimbia. 

I am also chairman of tlie American Bar Association's tax section's 
subcommittee on criminal tax penalties, but since the subconmiittee 
and ABA tax section have taken no formal position on rule 6(e) the 
views I express arc solely my own and do not necessarily represent 
those of the ABA criminal tax penalties subconmiittee or the ABA 
tax section. 

I appreciate this opportunity to give you my views about the pro- 
posed amendment to rule 6(c). The proposed amendment has a legiti- 
mate purpose: to permit Government attorneys to obtain help in grand 
jury proceedings nom other Cxovemment personnel where their exper- 
tise has been demonstrated to be required. 

Apart from the difficulties of delineating the type of demonstra- 
tion which must be required for Government attorneys to obtain help, 
my concern is that, as presently drafted, the 6(e) amendment could 
permit disclosure of grand jury proceedings to administrative agencies 
to assist said agencies in their own pending separate administrative 
investigations. 

Since administrative agencies' powers of investigation are far more 
limited than the far ranging powei^s of the grand jury, disclosure of 
grand jury information to administrative agencies not only diverts 
U\Q grand jury from its historic duty, but gives administrative agen- 
cies powers not specifically conferred by Congress. 

Dating back to the Assize of Clarendon issued by Henry II in 1166, 
the grand jury has always had the duty of investigating crime. 

Grand jury investigations have traditionally oeen conducted in 
secret. There are sound reasons for grand jury secrecy such as prevent- 
ing flight, encouraging maximum disclosure by witnesses and protect- 
ing the rights of the potential accused. 

Grand juries have also traditionally had powers beyond an}' admin- 
istrative agency. For example, a grand jury can initiate a general 
inquiry into criminal conduct without selecting a specific target. There 
is no requirement that evidence be relevant before the grand jury has 
A right to consider it. An accused is not entitled to notice of any pro- 
{)osed charges. A grand jury witness has no right to have counsel 
)efore the grand jury, and his testimony can l)e compelled by grant of 

immunity. 
Additionally, a grand jury subpena is not subject to the same 

limitations as a civil summons. 
In describing the grand jur}''s far-reaching powers, one commenta- 

tor noted, ". . , . the only justification, if any. for the grand jury's 
massive intrusions upon freedom and privacy is the importance society 
has attached to detecting criminal activity and bringing to justice 
those responsible." 

On the other side of the coin. Congress and the courts have specifi- 
cally limited the tools availal)le to administrative agencies in conduct- 
ing their investigations. Agency subpenas must pass mu.ster under tlie 
fourth amendment. 

By statute. Federal agencies are required to issue subpenas only 
for evidence which is "relevant" and "material'' to tlie inquiry. 
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Additionally, a witness called to testify in an agency proceeding may 
have counsel present and may readily obtain a transcript of his 
testimony. 

In short, to permit disclosure for use in administrative investiga- 
tions makes the grand jury, presently a constitutional entity under 
court supervision, an instrument of an administrative agency, a branch 
of the executive. Such disclosure not only diverts the grand jury from 
its true function of investigating crime, but gives executive agencies 
IX)\vers not specifically conferredoy Congress. 

As Judge Ilufstedler recently stated in Simplot v. IRS^ slip opinion 
at page (J (9tli Cir. decided November 12, 1976), a casie where the 
court denied IRS personnel assisting the U.S. attorney access to 
grand jury material without an advei-sary hearing and showing of 
"particularized and compelling need:" 

The IRS possesses a liroad arsenal of investigative tools for disooverlns; civil 
tax liiiliilitles. In creating tliese weaiKins. Congress provided what it beiievetl 
was necessary to protect the pul)lic. Congress did not see tit to grant Oie IRS 
access to grand jury mnterials in criminal tax investigations. 

The advi-sory committee was aware of the potential for abuse in 
connection with the proposed amendment to rule 6(e) : 

''The court may inquire as to the good faith of the assisting per- 
sonnel, to ensure that access of material is not merely .subterfuge to 
gather evidence unattainable by means other than grand jury. Advi- 
sory committee note." 

Let me suggest that this committee consider making meaningful the 
concern expressed by the advisory committee by drafting additional 
language to 6(e); so 6(e) would now read: 

Disclosure of matters occurring before the grand jury otlier than Its delibera- 
tions and the vote of any jury may l)e made to the attorneys for the Government 
for use only in connection with any assistance they render to the grand jury. 

For purposes of this subdivision, "attorneys for the Government" 
includes those enumerated in rule 54(i). It also includes such other 
Government personnel are necessary to assist the attorneys for the 
Government in the performance of their duties. 

To obtain assistance of other Government personnel, the attorneys 
for the Government must upon a proper showing befoi-e the appro- 
priate court, demonstrate such persoimel are necessary to assist them 
in a grand jury investigation. To obtain disclosure of grand jury ma- 
terial for use by administrative agencies, the Govenmient, at an ad- 
versary hearing, must show particularized and compelling need. 

Thank you, Mr. Chairman. 
Mr. MAXX. Thank you. 
Ms. Holtzman ? 
!Ms. H(>i>TZ3iAN. ^fr. Chairman, I think the point tliat has been made 

is a valid one, and I think the suggested language is something that 
shoidd receive our serious consideration. 

Mr. MANN. Mr. Hyde? 
yiv. ITvDr.. Ves. sir. I am concerned about an adversary proceeding. 

ITow. Mr. ."^egal. would you ha\e an adversary hearing to obtain dis- 
closure of grand jury material when, as yet, there may be no adversary ? 

Mr. SwiAL. Let's take a hypothetical case. The grand jury investi- 
gates somebody for possible tax fraud. They can't make a criminal 
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case. They want to send it over to the IKS to use in a civil enforce- 
ment proceeding, tlie 50 percent fraud penalty. 

There is a target. They have amassed evidence against that one par- 
ticular taxpayer, but somebody has made a decision not to go 
criminally. 

He would be the adversary. He would be the person who should be 
represented at the hearing before that information is then turned over 
to the administrative agency. 

Mr. HTDK. I can understand that, but I can also hypothesize a case 
where they don't really know what they have. Tliey have a lot of rec- 
ords pertaining, perhaps to industrial espionage or something, and 
they ne(!d some expert to look at it and tell them what they have. 

As yet, there is no indictment and no adversary, yet they want to 
have accountants, metallurgists and so forth look at this stuff. 

Mr. SEQAL. There are two issues here. I can say when I prosecuted 
tax fniud cases, it was essential to have the help of the IRS personnel 
at the grand jury level. Quite honestly I would have sometimes been 
lost without them. 

I don't object to Government jiersonnel assisting the attorneys in 
connection with grand jury investigation. 

You need that help. 
I think the Government, however, should be required to make some 

showing to the coui-t. 
I don^t say that the liearing should be an advei-sary hearing. T think 

that the Government can submit an affidavit and the court can have 
an ex parte hearing to determine tlic number of personnel required and 
if each of them is necessary to assist the grand jury. 

The grand jury needs that expertise. 
The adversary hearing I contemplate is after the grand jur^' has 

finished its work and wants to send that information back to some ad- 
ministrative agency, or some administrative agency wants that infor- 
mation in connection with an administrative investigation. At that 
time I respectfully suggest you need the adversary hearing, because 
you shouldn't breach grand jury secrecy, absent compelling need. 

Mr. HYDE. Then the operative language is "for use by administra- 
tive agencies." 

I think wo ouglit to take a look at this and draft it in sucli a way 
that otlier than attorneys for tlic Government may have access to this, 
when their acces.s is rea.souably necessary to infoi'ivi the Goveininent 
as to tlie nature of wheie they ai"e going and what they have got. 

But whetlier for use other tlian by the grand jury for the particular 
purposes of the grand jury, then an adversary hearing would be 
relevant. 

I don't know that this language doesn't do that, but I wisli it 
would. 

Mr. SEGAL. I am not sure it does either. 
In short, the firet procedure would not l)e an advei-sary hearing. 

Yet the Government would still have to make some showing lo a 
court that these people are neceshary to assist the gi-ajul juiy, and tlie 
court miglit say, w(^l], you don't need 24, you only need four. 

Mr. Hn>E. And the infornuition they derive will remain with this 
grand jury for its purposes and not be shuttled over to the Environ- 
mental Protection Agency, and so foilh. 
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Mr. SEGAL. That is right. 
If the Enviroiiiiicntal Protection Agency wants it, tiiat is the ad- 

vci'wiry hearing I contemplate. 
Mr. HTDE. I agi-ep, with you. 
Mr. SEGAL. I think the conunittee should consider some check proce- 

dure so that it can't float over without court supervision, people sign- 
ing in and signing out who have access to the transcript, and so 
foi-th. 

Mr. HYDE. If we may get the free services of very eminent counsel, 
if you can draft something like we have been talking about, I am 
sure the committee would be glad to see it. 

Mr. SEGAL. I will be glad to do so. Thank you. Congressman Hyde. 
Mr.MAXX. Mr. Hall? 
Mr. HALL. Mr. Segal, you stated a moment ago toward the conclu- 

sion of your testimony that these outside people would be given access 
to grand jury records. I have tried to write down here, where would 
the as.sistance have been given before papers would be given to these 
out.side people? Would it be a hearing before the court and for the 
court to determine at what phase of the hearing these outside admin- 
istrative people that you are talking about, coming in under this pro- 
posed amendment, assisted the district attorney in some way? 

]\rr. SPXSAL. I think I contemplated two separate court proceedings. 
Congressman. The first is, if the U.S. attorney wants the expertise 
of other Government personnel that aren't attorneys, he should file 
some sort of affidavit with the court saying. "I want to use X, Y, and 
Z who have this particularized backgi'ound in connection with this 
investigation for the following reasons, and the grand jury infor- 
mation will only be disclosed to these people so they can assist us 
with this ongoing grand jmy investigation." 

Xow, that is not an adversary hearing, but the court still can ex- 
amine the pleadings and make a determinaition: "Do you need all 
those personnnel? Are they necessary people to assist the U.S. 
attorney ?" 

If, down the road, after the gi-and jury has finished deliberations 
or at some other time, an administrative agency now seeks to Tise 
that same grand jury material, the court would have to hold an ad- 
versary hearing, and the burden would he upon the Government to 
show particularlized and compelling need before that material is re- 
leased from the grand jury and sent back to an administrative agency. 

Mr. HALL. TN-liat this, in effect, says is that upon a proper showing 
by the U.S. attorney that some administrative agency has assisted him 
in the trial of the prosecution of the case that administrative agency, 
if the evidence warrants it to the court, will have the right to that 
grand jury information in re any extraneous things that that other 
agency may attempt to do to that particular defendant. 

Mr. SEGAL. After an adversary- hearuig before the court where the 
defendant is represented, yes. 

Mr. HAIX. I understand. 
Mr. SEGAL. And if the Government meets the burden. I am not sure 

that is too much different than the second sentence of rule 6(e) now. 
In other words, there can be a disclosure of matters appearing before 
the grand jury "only when so directed by the court preliminarily." 
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So upon some showing, it still can do so. I just wanted it in an ad- 
versary hearing. • ^ / \ o 

Mr. HALL. My nesit question was, don't we have that now in 6(6)« 
Mr. SEGAL. I don't think you have it as to an adversary hearing. I 

don't think there is any requirement under 6(0) that that hearing be 
adversary. I think that is my change. The case law under that be dis- 
closure provision is basically "jmiticularized and compelling need," 
but I don't think any defendant now has a right to an adversary 
hearing—he won't find out about it imtil a year later. 

Mr. HALL. Suppose, for instance, that a grant jury investigation is 
investigating someone for a violation of using tlie mails in interstate 
commerce to defraud, for example, and in the coui-se of that investi- 
g alt ion sometlung may come up with reference to income tax evasion, 

ut the grant jury no-bills the defendant. 
Is it your understanding that under this proposed rule that the IRS 

can come in and make a proper showing and get access to those grand 
jury records to prosecute that person again on an income tax 
violation ? 

Mr. SEGAL. Without the benefit of an adversary hearing, yes, as 
the rule now stands. That is coirect. I think the potential defendant 
should have a right to an advei-sary hearing before that material is 
disclosed by the grand jury to an administrative agency. 

Mr. HALL. Of course I agree. Don't you think that this is just a 
small hole in the dike toward the releasing of information that his- 
torically has been held secret if this amendment is passed ? 

Mr. SEGAL. 1 think the amendment as drafted doesn't luive the ap- 
propriate safeguards, so it is a hole in the dike. In other words, mate- 
rial could be released under that amendment to administrative agen- 
cies without a proper showing. You would have breached the secrecy 
of the grand jur\-. I am not sure that is what is contemplated by the 
Supi-enie Court Advisory Committee, but I think the language should 
be clarified so that administrative agencies couldn't get it absent some 
compelling nc^d in an adversjiry hearing. 

Mr. HALL. Can you see any compelling need for the proposal to be 
adopted by this subcommittee ? 

Air. SEGAL. AS drafted ? 
Ml-. HALL. Yes. 
ISlr. Sr,GAL. Not in the present form. I do, liowever, favor rule 6(e) 

with appropriate safeguards—the safeguards I am proposing put in 
more control on the secrecy of the grand jury than exists under the 
present nde. because I contemplate an advei-sjiry hearing before that 
material is disclosed to an administrative agency. That doesn't hap- 
pen now. 

Additionally, I have to feel that a lot of grand jury material is sub 
silentio disclosed. It is very tough for an IRS agent who is assisting 
the grand jury to then go back to the IRS, pick up the same case, and 
even Avithout the benefit of the transcripts, wipe from his mind all 
the leads and information he has developed as a result of assisting the 
grand jury. 

I ain not sure the present rule is a strong rule for secrecy of the 
grand jury. I think there are a couple of loopholes in there that should 
be closed. 
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Mr. HALL. It is not your testimony to this subcommittee that 3-011 
advocate tliat the seci-ecy of grand jury testimony be in any way made 
less binding than it now is ? 

Mr. SKOAL. I hope I was clear. The thrust of my testimony is that 
you should do everything possible to tighten the secrecy of the grand 
juiy and only disclose information <mder certain compelling condi- 
tions. The rule as presently constituted in the proposed amendment, 
in my judgment, doesn't give you enough safeguards for protecting 
the secrecy of the grand jury. 

Tf you are going to make a change. T would hope you would do it 
witli "sufficient language that would tighten up the present rule and 
tighten up even further the projjosed amendment. 

Mr. HALL. But the jiroposal tliat has been submittetl to us does not 
do what you are suggesting. 

Mr. SEOAI- T would submit, it doesn't^ 
^Ir. HALL. T agree with you. 
^fr. SFOAL. The language "attorneys for the government also in- 

cludes government personnel as are necessary to assist the attorneys 
for the government in the performance of their duties," is the pro- 
posed Supreme Court amendment. Those same personnel could then go 
back and work on a civil case without getting the gr-and jur^' tran- 
scripts, in mv judgment, and have all tlie l>enpfit of that information 
which should have been secret before the grand iury. 

Mr. HALL. You are saj'ing it should be an adversary proceeding be- 
fore thev get it? 

Mr. SKOAL. That's right. 
^fr. HAIJ,. Thank you. sir. 
Mr. IMANV. Mr. Evans? 
Mr. EvAxs. Yes. sir. 
Yon are saving that oven under the present rules, we have too many 

violations of the irrand jury secrecy? 
!yfr. SEOAK T think the present rule could lead to such violations. It 

is not clear enough. The pivsent rule does not adequately protect grand 
jnrv secrecy. 

Afr. RvAxs. How long has 6(e) been in existence in its present form ? 
^fr. SKOAL. I cannot tell you. 
^fr. EvAxs. Do yoti know of any experience in which there h.as been 

such a violation or there has been such an improper use of the knowl- 
edge obtained by someone who assisted in the prosecution or in the 
presentation to a grand jury of a particular case ? 

Mr. SEGAL. The advisory committee cites a case. In re April 1956, 
Term OramJ Jvrr/ 2.S9 F. 2d 20)3 CTth Cir. 19.50). In that case tlie TRS 
was proceeding on a civil basis. The summons was in connection with 
criminal tax liability but was a civil investigative proceeding. The sum- 
monses were sent and tliey weren't answered. The potential defendants 
objected. A gi-and jui*y was convened. The same, or just about the 
exact same, summonses were then issued by the grand jury. 

A.s I read the case, the grand jury subpona was solely for the purpose 
of giving the TRS the information they had tried to get civilly and 
had been blocked from getting. There is very strong language in there, 
wherein the court suggests that type of procedure is an abuse of the 
grand jury because it makes the grand jury an arm of the administra- 
tive agency, rather than vice versa. 
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Mr. EVANS. IS there any justification whatsoever in ever releasing 
information, even with an adversary proceeding, from a criminal in- 
vestigative grand jury to any civil bureau administrative agency ? 

Mr. SEGAL. I suppose if the grand jury has finished a possible crim- 
inal tax investigation, determined that the potential defendant will 
not be indicted, rather than have the IKS go over the same gi'ound 
again if the IRS can make a proper showing, they should be allowed to 
liave that information sent back to them in connection with subsequent 
ci\nl tax proceedings. 

Otherwise, there would be a tremendous duplication of resources 
and the same person would be summonsed two times. He has been be- 
fore the grand jury once and now he will get the 7602 summons from 
the IRS. If the IRS had the benefit of that information, they probably 
could short circuit that and go forward with what information the 
grand jury has developed, which could be useful in connection with a 
civil tax case they might have. 

Mr. EVANS. But they would still be using the grand jury for the 
purpose of a civil case ? 

Mr. SEGAL. That's right. 
Mr. EVANS. And the only justification would be to save money and 

time. 
Mr. SEGAL. At the moment I cannot think of any other. I don't, how- 

ever, represent the Government any longer, so I will leave it to othere 
to answer that point. 

Mr. EVANS. Thank you, Mr. Chairman. 
Mr. MANN. Tliank you very much. 
Mr. HALI« Mr. Chairman, may I ask one other question ? 
Mr. MANN. Yes. 
Mr. HALL. One other question, sir. Assuming that after you had an 

adversary proceeding the court allowed the IRS agents to have access 
to grand jury investigation which was separate and apart from what 
the grand jury was investigating but as an ancillary matter came up, 
maybe a tax fraud case, and they got that information, if the IRS peo- 
ple saw fit in the future to seek additional information against that 
defendant—let's assume that that defendant testified before the gi-and 
jury in the prior grand jury hearing—would they have the right tx) 
have the district attorney or tlie strike force impanel another grand 
jui-y and again go into that same bit of information ? If that defendant 
t&stified, could they use his prior testimony before the other grand jury 
for impeachment purposes? 

Mr. SEGAL. I am a little confused. As I understand your question, 
once the information has been disseminated upon a proper showing to 
the IRS and they feel they don't have enough, can they then go back 
to the gi-and jury and crank up another grand jury to get more? 

Mr. HALL. Yes. 
Mr. SEGAL. I tliink that is a misuse of the gi-and jurv because that 

makes the grand jury an arm of the IRS and I don't think it should ha 
that way. They have effective summons procedure and should follow 
that. 

Mr. HALL. Could they do it under what we are talking about here 
if this amendment goes through ? 

Mr. SEGAL. The language as the Court provides ? 
Mr. HALL, Yes. 
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Mr. SEOAU I bfliove they probably could. 
Mr. (Chairman. I have a olo9in<r remark completely unrelated to that. 
Mr. MANN. All riprht. Ms. Holtzman would like to inquire. 
Ms. HOLTZMAN. Mr. vSegal, what would happen if the proposed new 

language added by the Supreme Court were not adopted ? ^Vhat effect 
would that have ? 

Mr. SEOAI,. I think it woidd be in the status quo, as Congressman 
Hall suggested, which I don't think is acceptable now. Administrative 
agencies can get a rule 6(e) order now without the benefit of an adver- 
sary proceeding to obtain grand jury information. If the proposed 
amendment isnx adopted with some checks, I would at least hope that 
this body would consider amending 6(e) to put in an adversary hear- 
ing before disclosure of grand jury proceedings to administrative 
agencies. 

Ms. HOLTZMAN. Your concern has nothing to do with the Supreme 
Court's specific proposal as to who would be an attorney for the Gov- 
ernment ? Your concern is with changing the present procedures under 
ride 6(e), which is not really addressed by tiie Supreme Court in tlie 
proposed rules. 

1 am asking you to comment on another area within rule 6(e); 
namely, whether you agree or disagi'ee with the proposal to expand 
the definition of the term ''attorney for   the Government." 

Mr. SEGAL. I agree with it upon proper safeguards, which I don't 
believe are in the rule now. In other words, maybe this is candid eva- 
sion, but what I am ti-ying to say is, if vou are going to add attorneys 
for the Government to include nonlegal personnel assisting the grand 
jury, you should make clear that they can only assist the grand jury. 
They cannot use the infonnation in any other context, and the Gov- 
ernment must make a showing that they are necessary to assist the 
U.S. attorney, with the appropriate pleadings in court, and that if 
someone wanted grand juiy proceedings to be sent to an administrative 
agency, you must have an adversary hearing. 

Ms. HOLTZMAN. With all these safeguards, do you need the amend- 
ment to begin with ? 

Mr. SEOAL. I would be happy to see the amendment with all the 
safeguards written in, because I don't think the present rule provides 
adequate secrecy. You don't have that adversary proceeding required 
before information goes to administrative agencies. 

Ms. HOLTZMAN. Thank you, Mr. Chairman. 
Mr. MANN. Have the agencies taken advantage of that clause in 

the present rule ? 
Mr. SEGAL. I think there have been a number of cases where agencics^ 

have made an ex parte showing to get that information, and I would 
much rather have an adversary showing. 

ilr. MANN. If there are no further questions, we thank you for 
coming. 

Mr. SEGAL. Thank you, Mr. Chairman; let me just close on a per- 
.sonal note. 

I really appreciate the opportunity to be back in this building where 
I started my first legal job about 12 years ago for a gentleman from 
Cambridge who is about six doors down the hall and now presides, we 
parochials in Boston believe, very effectively over this distinguished 
Dody. Thank you very much. 
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Mr. MANX. Thank you, Mr. Segal. 

STATEMENT OF TERRY PUIUP SEOAL AND GERALD FEFFER 

My name Is Terrv Philip Segal. I am a Boston attorney who Is Counsel to 
the firm of Silverman & Kudisch. My pracUee consists mainly of civil and 
criminal litigation. I also teach courses in criminal i>r(K>edure and trial practice 
at Boston College Law School. Prior to entering private practice, I spent four 
years as an Assistant United States Attorney for Massachusetts and the District 
of Columbia. 

Seated next to me is Gerald Feffer, a member of the New York firm of 
Kostelanetz and Kltholz. Mr. Feffer specializes In the defense of white collar 
crimes, is a former Assistant United States Attorney for the Southern District 
of New York, and former Assistant Chief of that offices criminal division. 

We appreciate tills opportunity to give you our views about the proposed 
amendment to Rule 6(e). The proiwsed amendment has a legitimate purpose: to 
permit government attorneys to obtain help in grand jury proceedings from 
other government personnel where their expertise has been demonstrated to be 
required. Apart from the difficulties of delineating the type of demonstration 
which must be required for government attorneys to obtain help, our concern is 
that, as presently drafted, the 6(e) amendment could permit disclosure of grand 
jury proceedings to administrative agencies to assist said agencies in their own 
I>endlng separate administrative Investigations. 

Since administrative agencies' powers of investigation are far more limited 
than the far ranging powers of the Grand Jury, disclosure of grand jury informa- 
tion to administrative agencies not only diverts the grand jury from its historic 
duty, but gives administrative agencies powers not specifically conferred by 
Congress. 

Dating back to the assize of Clarendon Issued by Henry II in 1166, the grand 
jury has always had the duty of investigating crime. Grand jury investigations 
have traditionally been conducted in secret. There are sound reasons for grand 
jury secrecy such as preventing flight, encouraging maximum disclosure by 
witnesses, and protecting the rights of the accused. 

Grand juries have also traditionally had powers beyond any administrative 
agency. For example, a grand jury can initiate a general inquiry into criminal 
c-onduct without selecting a specific target. There is no requirement that evidence 
be relevant before the grand jury has a right to consider it. An accused is not 
entitled to notice of any proposed charges. A grand jury witness has no right 
to have counsel before the grand jury, and his testimony can be comiJelled by 
grant of immunity. Additionally, a grand jury subiwena is not subject to the 
same limitations as a civil summons. 

In describing the grand jury's far-reaching powers, one commentator noted, 
". . . the only justification, if any, for the grand jury's massive intrusions upon 
freedom and privacy is the importance society has attached to detecting criminal 
activity and bringing to justice those responsible." ' 

On the other side of the coin. Congress and the Courts have specifically 
limited the tools available to administrative agencies in conducting their 
investigations. Agency subpoenas must pass muster under the Fourth Amend- 
ment. By statute, federal agencies are required to issue subpoenas only for 
evidence which is "relevant" and "material" to the Inquiry. Additionally, a 
witness called to testify in an agency proceeding may have counsel present 
and may readily obtain a transcript of his testimony. 

In short, to permit disclosure for use in administrative investigations makes 
the grand jury, presently a constitutional entity under court supervision, an 
instrument of an administrative agency, a branch of the executive. Such dis- 
closure not only diverts the grand jury from Its true function of investigating 
crime, but gives executive agencies powers not specifically conferred by Congress. 

As .Tudge Hufstedier recently stated in Simplot v. IRS. slip opinion at p. 6 
(9th Cir. decided November 21, 1976), a case where the Court denied IRS per- 
sonnel as.sjsting the U.S. Attorney access to grand jury material without an 
adversary  hearing  and  showing  of  "particularized  and   compelling  need:" 

The IRS pos.sesses a broad arsenal of Investigative tools for discovering civil 
tax liabilities. In creating these weapons. Congress provided what it believed 

' Nnte, AdmlnletriitlTe Access To Grand Jury Materials, 75 Colum. L. Rev. 162 177 
(1976). 
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was necessary to protect the public flsc. Congress did not see fit to grant the 
IRS act-eHS to graud jury materials In criminal tax investigations. 

The Advisory Committee was aware of the potential for abuse In connection 
with the proposed amendment to Rule 6 (e) : 

The court may inquire as to the good faith of the assisting personnel, to 
ensure that ac<'ess of ninterial is not merely subterfuge to gather evidence 
unattainable by means other than grand Jury. Advisory Committee Note. 

To make meaningful the concern expressed by us and the Advisory Commit- 
tee, we suggest the first sentence of Rule 6 (e) be amended to read: 

Disclosure of matters occurring before the grand Jury other than its delibera- 
tions and the vote of any Juror may he made to the attorneys for the govern- 
ment for use only in connection with any assistance they render to the grand 
jury. To obtain dinrlnmirc of grand jury ni-ateri/tl for u*r hy adminMrative 
agencies, the government, at an adversarii hearing, mu»t show particularised 
and compelling need. (Proposed new language In italic.) 

Mr. MANN. Our next witness is tlie Honorable Edward R. Becker, 
U.S. <listrict judge for the eastern district of Pennsylvania. He has had 
experience with rule 6(e) and has authored opinions concerning its 
language. 

Because of this, we welcome him and give him the opportunity to 
testify on the proposed amendment to that rule. It is a pleasure to 
welcome you today, Judge Becker. You may proceed. 

TESTIMONY OF HON. EDWARD R. BECKER, D.S. DISTRICT JUDGE, 
EASTERN DISTRICT OF PENNSYLVANIA 

Judge BKCKER. Thank you, Mr. Chainnan. 
I appreciate the invitation to appear before the subcommittee rela- 

tive to the proposed amendments to Federal nde 6(e). 
I want to make clear that the statement which I make is my own. I 

do not appear as a representative of the Judicial Conference of the 
United States. Subcommittee counsel in communicating the informa- 
tion to me, explained its raison d'etre. 

I entered on duty in December 1970. I have written in the last 5 
years, two extensive judicial opinions about rule 6(e). I think they are 
the only extensive judicial opinicms on the rule with the exception 
perhaps of Judge Hufstedler's opinion in the Simplot case which was 
referred to by Mr. Segal. 

It was apparently believed that I could be of some assistance to the 
subcommittee in its consideration of the amendment. 

In defense of the decision to invite me, I think it is also fair to say 
that my opinion in the case of Grand Jttry Investigation, William H. 
Pfiaumer & Sans^, which recommended that rule 6(e) be clarified, 
was in fact, what initiated and energized the proposed amendment. 
The language which I suggested in the Pflaumer opinion is the lan- 
guage wnicn has been used in tlie rule, but only in part and not in 
whole and that is one of the reasons that I wanted to oe here. 

This occurred, by the way, through the intervention of Judge Maris 
of the U.S. Court of Appeals for the Third Circuit, who was then the 
chairman of the Supreme Court Rules Committee and who was in the 
Federal courthouse in Philadelphia with me and I discussed it with 
him in the lobby one day. I said, "Judge Maris, I wrote this opinion, 
and rule 6(e) ought to be clarified," he said, "Send it to me," and it 
went on from there. 

iml^-^'^ firaiid Jury Investigation, William  U.  Pflaumer <C Son». Inc., 53 F.R.D.  404 
(B.D. Pft. 1971). 
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I do have, Mr. Chairman, a prepared statement, but I didn't have 
much notice to prepare it and last night and on the train I edited it 
so much that I would like leave to submit to you a final vereion, al- 
though if the committee likes it, I will give them the unexpurgated 
version here. 

Mr. MANN. No, we would be delighted to extend you the additional 
time to prepare it. 

Judge BECKER. I can do that within a few days. [See p. 47.] I 
think, by the way, that it is not inappropriate for a judge to appear 
before the subcommittee on this subject because historically the grand 
jury is the arm of the court. The court exercises supervisory power 
over the grand jury. 

One of the burning issues, in my judgement, in this area is the extent 
to which the court should supervise the grand jury. One of the things 
I have advocated in my opinions is closer judicial supervision over the 
grand jui-y, and the issue, as Mr. Segal indicated, ultimately is whether 
it is the U.S. attorney's grand jury or the court's grand jury. 

I think tlie real answer is that the grand jury is an independent 
body. I lectured a grand jury on that yesterday. I don't know how 
much impact I had. I told them about the Assizes of Clarendon, and 
I said, "You are an independent body tliat stands between the people 
and the Government, and you have the duty to exercise your inde- 
pendent judgment," but that is one of the things that I will come to. 

I do believe that I can be of some help to the committee in view of 
my experience. 

Xow, what is the need for the proposed amendment ? In its present 
form—well, I think the first thing to note is the title of caption of 
rule 6(e). Rule 6(e) reads, "The grand jury. Secrecy of proceedings 
or disclosure." 

In its present form, for purposes relevant here, disclosure of matters 
occurring before the grand jury may be made to attorneys for the 
Government for use in the performance of tlieir duties, but not be- 
cause of the constricted definition of attorneys for the Government in 
rule 54(c), to other Government personnel assisting attorneys for the 
Government. 

Rule 6(e) says attorneys for the Government, and that is defined 
in rule 54(c) in a very limited fashion, and it does not include other 
Government personnel whose assistance is required by attorneys for 
tlie Government in complex investigations. So that under the present 
rule if the U.S. attorney utilizes the assistance of IRS agents—and as 
air. Se^al indicated he plainly needs it—they cannot have access to 
grand jury materials. 

In cases I have had, the grand jury subpena is for 20, 40, or 50 car- 
tons of records. The average U.S. attorney wouldn't know what he is 
looking at. He needs expertise. He needs people outside the U.S. at- 
torney's office. 

Unless, of course—and I think this is an appropriate matter for 
the Congress and I may as well mention it now as later—if the Con- 
gress were to supply additional funds to the U.S. attorney's office so 
they had their own accountants and they had their own handwriting 
experts, et cetera, then this problem could largely be obviated. 

The fact of the matter is that the attorneys for tlie Government are 
under the control of the court. They are officers of the court. They 

86-274—77 3 
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are responsible to us. We can discipline them. We have no such control 
over the IRS or the Postal Service or the SEC, the independent agency 
aspect of this being terribly important; but I think it is important 
to nighlight that at this time. 

In any event, under present circumstances and present budgetary 
constraints it is obvious that the U.S. attorney has to go outside and 
I think under the present rule if they go outside and disclose, as they 
must in these complex grand jury investigations, grand jury material 
to IRS agents or the Postal Service, they are violating rule 6(e). They 
are breaching the secrecy of the grand jury. 

In the Pflaumer case I was confronted with a complex tax investi- 
fation. This is a case in which I filed back the opinion in 1971 in which 

suggested the rule be changed. They subpenaed cartons, Lord knows 
how many cartons of financial records before the grand jury pursuant 
to subpena. 

The assistant U.S. attorney didn't know anything about analyzing 
tax records. They came to me and drew my card. I was the judge to 
whom the case was assigned, because there was a motion for a protec- 
tive order by the party being investigated. 

Wliat happened was that the records were subpenaed. It was dis- 
closed that IRS agents were going to look at the records .so the attor- 
ney for the individual under investigation moved for a protective 
order. 

He wanted no disclosure to the IRS agents. At that point I de- 
manded from the Government a showing that they needed technical 
assistance. That is not required by this rule. 

This rule makes it automatic that anybody who they want to have 
help them can help them. As will appear, I am not so sure that you 
ought to implicate the judges every step of the way of it; this is a very 
complex area and potentially a very onerous area. 

One of the problems vis-a-vis the extent of judicial supervision is 
the workload of Federal judges. 

One case may take me 8 months to try. You often get a complex anti- 
trust case, and given range the whole case load there is some reluctance 
on the part of Federal judges to involve themselves. 

I, however, think that they can and should be involved more in 
grand jury supervision. In any event, in Pftaumer I denied the motion 
for a protective order. I held that access to the grand jury material 
should be afforded the IRS agents so as to permit them to assist at- 
torneys for the Government in the performance of their duties. 

I felt then and I feel now that the increasing complexity of grand 
jury investigation which often involves analysis of huge quantities 
of books and records which can meaningfully only be re\newed by IRS 
men or by an SEC man or a labor man or what have j'ou, supports the 
Government's position favoring access to grand jury records by gov- 
ernment personnel assisting attome^-s for the Government in per- 
formance of their duties. 

The Pfaumer opinion, which as T say has been widely followed, 
represents now the prevailing case law. I think therefore that the 
change is in order. 

But my problem with the change is that it does not go far enough 
in providing safeguards against potential grand jury abuse. Put dif- 
ferently, I support the amendment as far as it goes, and it does use the 
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language that I used in the Pfmimer opinion, but I think it goes too 
far. 

I next intended to address the matter of safeguards in terms of back- 
ground, but I think it would be helpful for the committee to know now 
specifically what I have in mind. 

In the Pflaumer case I permitted IRS access to materials subpenaed 
before the grand jury, provided that the subpenaed material was to 
remain at all times under the aegis of attorneys for the Government. 

I placed that limitation. I think the principal thrust of my remarks 
is that what is missing from the rule as it has been drafted by the 
committee, is the aegis requirement or some similar requirement that 
disclosure may be made to a government person assisting attorneys 
for the Government in perfoi-mance of their duties, so long as the 
material remains at all times under the aegis of attorneys for the 
Government. 

I think I looked up "aegis". I guess I did when I wrote the opinion. 
And I looked it up again the other day. Webster defines it as protec- 
tion, defense, controlling or conditioning influence, guidance or direc- 
tion. 

The United States attorney is an officer of the court. I think that the 
aegis requirement can be infused with considerable meaning in a vari- 
ety of ways. 

One way is by internal procedures adopted by the U.S. attorney, 
and in my district, the eastern district of Pennsylvania, the U.S. at- 
torney has adopted extensive internal procedures. 

I think it is fair to say that those procedures were adopted in the 
omnipresence of the second opinion which I mentioned, the Haw- 
tko7'ne ^ opinion, in which I laid down very strict rules as to what the 
U.S. attorney must do to protect the secrecy of grand jury material. 

Judge Hufstedler in the Shnplot = opinion recommended that those 
Hawthorne procedures be considered. For my part, I prefer self-im- 
posed regulations by the U.S. attorney and in my district, to repeat, 
they have an excellent set of rules. 

These were submitted to me in camera. They require segregation of 
the grand jury material. That is one of the things I required in Haw- 
thorne. If it goes to IRS or if it goes to SEC, segregation of the mate- 
rial, of the grand jury material, from general agency files is required. 
They also require instructions to the agents that this is secret grand 
jury maiterial, so earmarked. 

I also suggested in Hawthorne, that an oath be administered to the 
agent. The internal rules in our district—and I think they are super 
rules—have a very detailed housekeeping setup where everything is 
marked and docketed with control numbers and so on. 

So in the event of a claim of abuse later on the judge who is con- 
fronted with a contention of abuse can meaningfully adjudicate that 
claim because there is a record of who got what. 

I also required them in Hawthorne to disclose what agency person- 
nel had access to the grand jury material. 

> Robert naxethorne. Inc. T. Director of Internal Revenue Service, 406 F. Supp. 1008. 
(E. n. Pa. 1075). 

' .1. R. ftimplnt Co. v. T'nited Stnten TliiitrM Court for the DIetrirt of Idaho, Nos. 7«-18»S, 
7«-190.'> {9th ar., filed Nov. 12, 1970). 
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The U.S. attorney's present instructions in mj' district are to notify 
each agency that this is secret grand jury material that may not be 
disclosed to anybody without their authorization and so on, 

I also required them to file a certificate when the agency is through 
with the material. I required them to keep an in-house document 
which their internal rules themselves provide for. 

Now, the reason I think that self-imposed rules are better is that if 
you have a court-imposed rule which is ideally in pursuance of tJie 
court's supervisory power over the grand jury, you could get into a 
situation where somebody is indicted and they then contend that there 
was some breach of the court rule. 

You get a bunch of motions for protection order and to dismiss in 
connection with a criminal prosecution. You get the mini-trials that 
the U.S. Supreme Co\irt in the Dionisio case ^ counseled against in con- 
nection with a grand jury proceeding. 

So I think it is better that they be internally imposed. 
But the aegis recjuirement, iif written into the rule, would give the 

court the power to impose such regulation, self-regulation by the U.S. 
attorney or internal housekeeping procedures so as to preserve the 
secrecy of the grand jury. 

Now, I think it is helpftd to make some preliminary comments 
about the need for safeguards, about the nature of the grand jury, the 
scope of its investigative powers, the role of the prosecutor and the 
court and the policy of grand jurj' secrecy. 

In my prepared statement T cite from the CnJundra* case and I 
won't burden the committee with that. There Justice Powell cites suc- 
cinctly the history of the grand jurj', its latitude in investigation, its 
role as an independent body. 

It monitors its proceedings and proceeds in secret and it alone de- 
termines the course of its inquiry. The Supreme Court has made clear 
in recent years that the grand jury has an obligation to conduct a 
thorough and an extensive investigation, to run down every clue, ex- 
amine every witness, and indeed it does. 

In this day and age, without the tool of the grand jury, it is diffi- 
cult for the prosecutor to ferret out a complex criminal conspiracy. 
The grand jury is an invaluable and a very important tool, and the 
Supreme Court has made that very clear. 

The courts have certainly accepted the fact that it is the prosecutor 
who provides the initiative, who provides the impetus for a grand 
jury investigation. 

On the other hand, historically the grand jury is an arm of the 
court. The power to call the gi-and jury into existflucp is the disti-ict 
court's power under the United States Code. The district court has 
the power to issue and the duty to enforce grand jury subpenas. Only 
the district judges can do that. And it is settled that the district court 
has supervisory power over the grand jury and that a broad range 
of devices a.re available to the district court in resolving challenges 
to the propriety of the grand jury process. 

Federal courts have the juris(iiction to quash an unreasonable Fed- 
eral grand jury subpena. It is plain that the district courts have the 

I Pn(fc(f Utateii r. Dlanitio, 410 U.S. 1 (1973). 
» United States v. Catandra, 414 U.S. 338 (1075). 
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Btipervisory power over the grand jury and the power to grant relief 
from any form of abuse. 

Tlipro is. as I said, a tension between the role of the prosecutor and 
the role of the court. In my judgment, while the courts have recog- 
nized the role of tlie prosecutor in directing proceedings of the grand 
jury and subpenaing witnesses and being the fearless loader, as it wciv, 
in its proceedings, I think the principle must remain that the court is 
the one with ultimate i-esponsibility, and it is our duty to supervise 
the grand jury. 

Now, the other are-a that I would like to note preliminarily is the 
policy of secrecy. The policy of secrecy surrounding grand ]ury in- 
vestigations reaches far back into the history of that institiition. Tlie 
reasons for the policy are generally considered the following: First, 
to prevent the escape of those whose indictment may be contem- 
plated; second, to insure the utmost freedom to the grand jury in its 
<leliberations and to prevent pei-sons subject to indictment or their 
friends from importiuiing the grand jury; third, to prevent suborna- 
tion of perjury or tampering with a witness who mav later testifv; 
fourth, to encourage free and untrammeled disclosure by persons who 
have information with respect to the commission of crimes; and, fifth, 
and I think most important, at least for the committee's consideration 
today, to protect the innocent accused who is exonerateil from dis- 
closure of the fact that he has been under investigation, and from the 
expense of standing trial where there was no probability of guilt. 
Tliat in my judgment is an extremely important consideration. 

As I have indicated, in the Pflaumer opinion I imposed the aegis 
requirement. Tlie fact of the matter is that when a citizen turns his 
cartons of papers over to the grand jury they will be in the ordinary 
course examined by government personnel in the offices of their own 
agency. 

Again, we must remember that the only reason they got this material 
was that it was subpenaed by the grand jury. That agency does not 
have any subpena power. The grand jury has extraordinary powers 
and these records get into the nands of the agency as a result of a 
subpena. 

Now, in terms of the congressional scheme—let me just talk about 
administrative agencies for a minute, like the IRS or the SEC. 

My colleague Judge Higginbotham in the Delphi Capital case fol- 
lowed the Pfiaume,r rule in the investigation where the U.S. attorney 
needed SEC assistance. In terms of the congressional scheme, the 
power of Federal administrative agencies has been tightly circum- 
scribed by the Congress by the statutes which create them. 

Federal agencies are not permitted to launch general investigations 
which do not concentrate on a specific target. Agency subpenas are 
subject to greater scrutiny than grand jury subpenas. The agencies are 
not usually subject to the direct supervision of the court. 

And, finally, the activities of the agencies, unlike those of the U.S. 
attorney in connection with a given prosecution, are ongoing, so that 
vindication at trial does not serve as a meaningful protection in cases 
of abuse. 

The Congress then has determined not to give administrative agen- 
cies powers comparable to the grand jury. Yet the danger exists that 
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the agency may accede to the grand jury's extraordinary powers via 
rule 6(e). That was a subject I discussed in the Hawthorne opinion, 
which IS the second opinion I wrote on the subject. 

Now, the conclusion that I draw vis-a-vis the drafting of this rule 
is that to permit personnel assisting attorneys for the Govenunent to 
have unfettered access to grand jury material could lead to a number 
of kinds of abuse. It could lead to improper access that I have referred 
to and possible public disclosure, because in terms of disclosure there 
is a proolem today, because of the pervasiveness of the media, and an 
agent—when there are grand jury leaks. There always have been and 
I guess there always will be, and everybody gets very up-tight about 
grand jury leaks, and you try to track them down, and it is pretty hard 
to track them down. 

My gue^s is that when there are grand jury leaks they are usually 
not from the U.S. attorney's office. 

Although defense counsel don't like to admit it, very often they are 
from the witness or people on the side of those who are being investi- 
gated, but they may also be from the agency itself, so there is that 
danger of leaking. 

Now, if the new rule goes into effect as it is presently written, which 
simply says that access maj' be given to those government personnel 
assisting attorncjs for the Government in tbe performance of their 
duties witliout any safeguard, without any aegis requirement or limita- 
tion requirement, then prosecutors might justifiably conclude that the 
fraud jury is the arm of the prosecutor and that they have been given 
ree rein in sharing information obtained under the compulsion of the 

grand jury subpena with any government agency which in their sole 
discretion they believe could assist them in the performance of their 
duties. 

Tlie aegis requirement at least vests in a responsible officer of the 
court, the United States Attorney, the responsibility of safeguarding 
the secrecy of grand jury material. 

I strongly commend the aegis requirement to you as a potential 
amendment to the amendment. I suggest that there be a priviso to the 
amended rule which would be, "Provided, however, that where access 
to grand jury material is afforded to government personnel assisting 
the attorneys for the Government in the performance of their duties, 
such material shall remain under the aegis of the attorneys for the 
Government." 

Now, is the aegis requirement meaningful? I think it is. I think 
there are three potential ways of implementing an aegis requirement. 

First of all, there is the way I have mentioned, voluntary adoption 
of internal procedures by the U.S. attorney: Setting up housekeeping 
procedures, instructions to the agency stamped "Confidential," grand 
jury material, et cetera. 

Tlie second way is if the court required the United States Attorney 
to do tliat. In our district they have done it voluntarily. 

Tliird, there could be tlie requirement—and again, this could he 
put in a rule, and this is what Mr. Segal referred to—the requirement 
that the U.S. attorney apply for a 6(e) order every lime lie wants to 
use assistance of outside agency personnel. 
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Now, that creates some problems, as I will come to in a minute. But 
that is a possibility. I think if the committee wants to consider that, 
you have to consider types of cases. 

Let me mention it now. Let's contrast a simple mail fraud use, where 
somebody fraudulently obtained and used credit cards and the mail in 
connection therewith, or transportation of checks or something, and all 
the Government wants is a handwriting exemplar, so they send a man 
to get a handwriting exemplar. 

But they need a Postal Service handwriting inspector. They give 
him access to the grand jury material. What is the grand jury mate- 
rial ? The handwriting exemplar that the person has been subpenaed 
to give, because they want to compare it to the signature on the check 
or the credit card application. So all they need is an FBI or a Treasury 
Department handwriting expert or a Postal Service handwriting ex- 
pert to analyze the exemplars. That is all you are dealing with. 

Now, that is assistance from somebody outside the Justice Depart- 
ment. You are giving them access to grand jury material. 

Now, perhaps the Justice Department could find enough room in 
their budget to hire handwriting experts or fingerprint expei-ts—but, 
if the Federal judges had to sign 6(e) orders in every such application, 
it might be somewhat burdensome. I think it is "do-able," but it might 
be burdensome. 

On the other hand, take a more complex investigation where you 
are going to give a ton of records to the IRS or the SEC and they are 
going to have it. They are an investigative agency with ongoing sur- 
veillance over a given subject. 

In that case, maybe there ought to be a 6(e) order. But in any 
event, the third way of meaningfully enforcing the aegis requirement 
would be if you required in the rule that the U.S. attorney apply for a 
6(e) order in every case, or at least in certain kinds of cases. 

And otlier advantage of the aegis requirement is that it gives the 
coui'ts the opportunity to perform their historical role of construc- 
tion. What does the aegis requirement mean? It may mean one thing 
in one case and something else in a different kind of case. The courts 
can construe. 

I know Mr. Segal discussed the notion of adversary hearings. The 
usual procechire is an ex parte procedure, as he suggested. They want 
a C(e) order and they come to me and I sign a 6(e) order, and I 
docket it in camera. And that is another subject which if the com- 
mittee is interested I will come to, because the problem of grand jury 
secrecy is broader than just 6(e). 

I did this in the Pflaumer case, and the judge in his discretion, de- 
pending on the situation, can convert it into an adversary hearing. I 
have done it in rare cases, but where it looked like there was going 
to be an extensive investigation I said "Who are you investigating? 
Who is his counsel ? Bring them in." 

Then I hold the in camera hearing and I say, "OK, they have 
given me affidavits as to why they need assistance. It looks to me ade- 
(juate, but you have an opportunity to be heard." 

So there is that authority which is vested in the judge. I did it 
before there was anv rule change, but I think there is a need, for 
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reasons I have pointed out before, for a rule change and there is need 
for safeguards. 

In any event, in my Hawthorne opinion, which will be in my formal 
presentation, the committee can look at the housekeeping system wliich 
I imposed. I ordered them to segregate tlie records, admmister oaths 
to agency personnel who had access to grand jury material, and so on. 

On the otlier hand, as I have said, the rules could recfuire that a 
6(e) order be applied for, and if a 6(e) order were applied for, then 
the court could tailor the requirements to the needs of tiie situation. 

Now, one thing which the committee might consider, and this is 
something that Mr. Segal also touched on, is the desirability of re- 
quiring a 6(e) order to be applied for to the judge so as to satisfy 
the court that vou need the assistance. 

Mr. Segal's view, as I understand it, is that the Government ought 
to have to demonstrate that they need the IRS or the SEC. This isn't 
a simple area, because of the variety of situations in which it can arise. 

I will say this, that in my district all of the 6(e) ordei-s, or most 
of the 6(e) orders, have been in IRS cases. We have them in IRS 
cases because the IRS has requested the 6(e) order for its own 
protection. 

Wlien you are dealing with agency access, the problem is not tlie 
problem of later criminal prosecutions, but the problem of later civil 
use. The agencies feel that if they have a 6(e) order, they are pio- 
tected against claim of abuse in the event they later use the informa- 
tion civilly. 

In response to a question posed about the question of later civil 
use, the case law in that area, which includes the 1956 grand jury 
case which Mr. Segal referred to, the seventh circuit case, and my 
P-flawmer case, have made the availability of later civil use by the 
agency turn on the question of bad faith in pursuing a grand jury 
investigation. 

If the court finds that the grand jury investigation was really a 
subterfuge to obtain this information for the agency or for civil use. 
then the court has the power to say. "You can't use it civilly. You 
can't proceed against this individual." 

On the other hand, if the court finds that there was no bad faitli. 
then they can use it civilly. There are investigations such as the one 
Mr. Segal described where they pursue a criminal tax investigation 
with the aid of the IRS. 

If tlie investigation was in good faith or for a valid criminal pur- 
pose and it doesn't turn up in the final analysis sufficient evidence 
of criminality, I think iho prevailing case law is that it can be used 
civilly, if there was no bad faith. 

But the importance of the aegis requirement and the housekeeping 
requirement that I have imposed is that it at least would establish a 
record, so that later on when the taxpayer came in and said, "Hev. 
this whole grand jury investigation was a subterfuge. They didn't 
have anything against me criminally, but just wanted to get me civilly 
on my taxes," at least there would be internal housekeeping records 
which would show who had access to the materials, which agents, 
which supervisors, when thev got it. when it was returned, and then 
there would be a meaningful record for the district court to review a 
claim of abuse. 
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So, as I say, I think it is important to keep in mind that central 
to this inquiry is the issue of wliether the agency later can use this 
material civilly, and the advantage of the aegis requirement is that 
it would make a record so that the judge could meaningfull)' deter- 
mine that issue. 

Now, the suggestion I made in the Hawthorne case is that a 6(e) 
order should only be required whenever the technical assistance—and 
I use that term advisedly—of the IRS or a similarly situated agency 
outside the Justice Department is to be utilized in connection with 
a grand jury investigation, except with cases where the assistance is 
of minor proportions of the single-instance variety, such as the utili- 
zation of Postal Service or Secret Service expertise in evaluating hand- 
writing exemplars and that kind of thing. 

There might be an exception of agencies within the Justice Depart- 
ment, because they are under the control of the U.S. attorney, who 
is under the control of the court. 

They are not, as is IRS or SEC, a separate agency, subject to the 
strictures of the Congress limiting their powers of subpena and their 
powers of investigation. 

In my judgment, the classical case for application of the 6(e) order 
is for the IRS or SEC or some other agency, where it has a con- 
tinuing regulatory or oversight responsibility with respect to the ac- 
tivities of an individual or corporation, and the use and retention of 
grand jury material beyond the aegis of the U.S. attorney would 
breach the secrecy of the grand jury and pervert the grand jury 
process. 

The only reservation, to repeat, that I have about requiring a 6(e) 
order in every case is that in some of these minor cases you have got 
to go to the court all the time. The courts have, of course, other con- 
siderable burdens. 

I do believe, however, that it is preferable if the Justice Depart- 
ment would adopt its own internal rules, because of the desirability 
of avoiding minitrials and motions in criminal cases. 

There are only two other thoughts which I had with respect to 
the drafting of tlie revised rule. First, it might be well to denote that 
that the assistance rendered by the Government personnel is to the 
grand jury rather than to the attorneys for the Government, because 
that is the true state of affairs. They are assisting the grand jury, 
really. 

Perhaps there should be added the express limitation that the access 
of the other Government personnel is restricted to performing their 
duties in providing necessary assistance to the grand jury at its 
request 

In sum, the amendments to the rule on secrecy would do well to 
emphasize the independence of the grand jury in its role as the arm 
of the coiirt and the responsibility of the United States attorney to 
pi'oserve its secrecy. 

I would say that I am self-conscious of the fact that I appear here 
ns a judge and not as an advocate of any position, except, I suppose, 
that which I have espoused in my own opinions, which I guess legiti- 
mizes my remarks. But I do feel because of the oversight which the 
court has over the grand jury that we have responsibility to develop 
a workable rule. 
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Now, I did iu my prepared remarks have some tlioughts on a related 
subject i-elative to grand jury secrecy. It is headed "Protection of 
Grand Jury Secrecy as Affected by Legal Protection Ancillary to 
Grand Jury Investigations." . 

Whenever you get a grand jury investigation and somebody is 
subpenaed, you get ancillary proceedings. The fellow gets subpenaed, 
and moves to quash or limit or modify the grand jury subpena. The 
Government moves to enforce the grand jury subpena. Somebody 
moves for a protective order, et cetera. 

Now, the Supreme Court, particularly in this amendment, does not 
deal with this subject. That is, it does not deal with the protection of 
grand jury secrecy as affected by such ancillary legal proceedings. 

However, in view of the fact that the title of rule 6(c) is "Grand 
Jury Secrecy and Disclosure," and in view of the importance of that 
policy, I am sure, to the members of the committee in their personal 
role as lawyers and in their official role—I took the liberty of calling 
to the order of the subcommittee a local rule which my court recently 
adopted relating to that matter; that is, preserving the secrecy of the 
grand jury against public disclosure of internal grand jurj' material 
which appears when somebody files a motion to quash. 

Somebody files a motion to quash and says, "I move to quash this 
subpena, because this is an abusive investigation." And they have 
to identify themselves and the subject matter of the investigation, and 
if that is filed in the public documents available to the media, then the 
secrecy of the grand jury can be breached. 

I tliink I can tell you recently what our court has done. I don't 
know whether that is within the charter of this subcommittee or the 
purview of your deliberations. 

It is nrratuitous, but since our court has roccntly adopted a rule, 
and since I was asked to testify about grand jury secrecy, if the com- 
mittee—if the committee is mterested—I will leave that to the 
committee. 

Mr. MANX. If you will, briefly, that will be fine. 
Judge BKCKKR. The former practice in our district was that these 

motions be filed under the miscellaneous docket and a part of the 
public record. 

Whenever a grand jury was investigating an individual, his records 
were subpenaed, and in some cases I have asked the U.S. attorney 
what percontasre—I don't know, 10, 20. 30 percent—the individual was 
never indicted, and yet as a result of the media having access to the 
public docket there were full-scale reports in the media that so-and-so 
is being investiarated for this and that reason, his records were sub- 
penaed, the individual was identified and the nature of the investiga- 
tion was idcntifiexl. 

Now, what we did in our district was to pass this local rule which 
Srovided that neither the Government nor any moving party shall 

isclose in any affidavit, motion, or other paper filed in the public 
record nor in the caption the identity of the witness or person under 
investigation, any specific srrand jury investigative area other than 
of himself, herself or itself, unless in camera and under seal. 

And there are certain other limitations and qualifications and ex- 
ceptions. But by and large this burden was imposed on attorneys 
for the Government and upon anybody else moving. 
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Wliat it did was to preserve the secrecy of the proceedings of the 
grand jury. Frankly, after we passed it I thought we were going 
to get all kinds of howls from the media. It was interesting to note 
that one of the Philadelphia daily newspapers wrote a stoiy after 
we adopted an article which said, "It is too late for action," and why. 

I won't breach grand jury secrecy, even though it was breached, by 
mentioning their names. 

A loophole In secrecy provisions enabled reporters to fully document the tug 
of war between Federal grand juries and x and y. 

While it was assumed that the term "grand jury" carried a connotation 
of secrecy, the secrecy had been limited and fragile—a drop of cheesecloth 
rather than a shutter of steel. 

Until U.S. District Court judges changed their procedural rules this week, 
all a public official had to do to unintentionally reveal he was the subject of a 
Federal investigation was file a related legal motion—such as a motion to quash 
a subpena. A prosecutor's motion would have the same effect. 

Those motions were considered public documents and were reported by the 
press. Under the new rules, those motions will get the same protection given 
actual grand jury testimony by being filed secretly. 

Despite the traditional secret nature of a grand jury investigation, all motions 
arising from the Federal grand jury were considered public record. They were 
fair grist for a reporter's notebook and open to public scrutiny. 

Then it goes on to say how the details were thus disclosed. It says: 
"In tightening their secrecy, tlie Federal judges may have taken a 

lead from State grand jury procedure in Philadelphia," which also 
provided for filings in camera. 

The docketing procedure varies from district to district through- 
out the country. I understand there are some districts where it is under 
seal or the clerk immediately sends it to the judge and it is held under 
seal, and there are some districts where it is exposed to public view. 
Well, in this area our ooui-t did take a role in protecting grand jui-y 
secrecy, and we think this rule has worked well, and has had general 
acceptance. To the extent that the subcommittee is in general terms 
interested in grand juiy secrecy, I simply commend this rule to the 
committee's attention. 

Now, it may be that it should be a subject of local practice. I sus- 
pect that there arc many areas where it is not a problem. It may be 
that it is a matter for the Rules Committee to address in the first in- 
stance, but since I was here and since I was invited by the committee 
to testify about gi'and jury secrecy, and since our court had recently 
adopted this, I thought it might be helpful or useful to the committee 
if I would call it to their attention, and hence I have done so. 

That concludes my presentation, Mr. Chairman. 
Mr. MANN. Thank you very much. 
Ms. Holtzman ? 
Ms. HoT>TZMAx. Thank you very much. Judge Becker, for your en- 

lightening testimony. 
Ijct me give you one verA' good precedent for your testimony. Judge 

Friendly was here to testify. I think other judges have testified in the 
past as well. 

Judge BECKEU. I am honored by the allusion, Ms. Holtzman. 
Afs. Hoi.TzsrAN. I.<et me ask you a question that counsel has brought 

to my attention. It is possible there may be an unintentional corollary 
to the proposed amendment. By changing the definition of "attorney 
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ajrents to sit in when the prrand jury hears a witness. 

Is that something that is desirable? 
Judge BECKER. That is certainly not desirable. I don't think that 

the amendment accomplishes that. The amendment says "disclosure 
of matters ocx'.urring before the grand jury." It talks about to wlwm 
disclosure may be made. I don't have the rules here. 

I think there is another subdivision of rule 6 which says who can be 
in the grand jurj'. 

Ms. HoLTZMAN. Tliat is right. Subsection d of rule 6 says who may 
be present It says attorneys for the Govemrnent, the witness under 
examination, and so forth may be present while the grand jury is in 
session. 

Judge BECKER. I think that ought to be clarified. 
Ms. HoLTZMAN. It would be your opinion that it would he undesir- 

able to have IRS agents, handwriting experts, SEC personnel and the 
like in the grand jury room. 

Judge BECiiER. I think they should not be permitted in the grand 
jury room. 

Ms. HoLTZMAN. And that ought to be clarified. 
Judge BECKER. I think it should. 
Ms. HoLTZMAN. Thank you. 
Is it your opinion that, excluding minor requests for assistance, like 

handwriting experts, you would think that it is a preferable course for 
U.S. attorneys apply for a 6 (e) order ? 

Judge BECKEK. I think if the U.S. attorney did not have suitable 
internal procedures that it would be a desirable course to apply for 
6(e) orders. 

Ms. HoLTZMAN. But if tliere were internal procedures, you would 
say that there should not be an application unless somehow the judge, 
at his own instance, wished to have the U.S. attorney explain  

Judge BECKER. I think the judge always could do that by virtue of 
my views as to the relationship between the court and the grand jury. 
The court charges the grand jury when they are first empaneled. 

Ms. HoLTZMAN. I liave no further questions, Mr. Chairman. 
Mr. MANN. Thank you, Ms. Holtzman. 
Mr. Hyde? 
Mr. HYDE. I have no questions except to thank Judge Becker for a 

very illuminating statement. 
Mr. MANN. Mr. Hall? 
Mr. HALL. Judge Becker, there are two reasons I appreciate very 

much your being here. One is the very fine way in which you have 
presented this. 

Second, for over 25 years, I have always wanted to sit higher than 
a Federal judge and ask him some questions. In my experience, it has 
alwa3-s l)e*n the opposite posture. 

There are one or two things I would like to ask you for clarification. 
One of them is something that Ms. Holtzman mentioned. 

In looking at the language of the now amendment, for purposes of 
this subdivision, attorneys for the Government include those enumer- 
ated in rule 54(c). It also includes such other Government personnel as 
are necessary to assist tlie attorneys for the Government in the per- 
formance of their duties. 
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Does that mean both inside the grand jury room and outside the 
grand JU17 room ? 

Judge BECKER. I don't think it was meant to mean inside the grand 
jury room. I think it was just meant to mean outside the grand jury 
room. I say that in terms of its histoiy. 

This language emanated from the opinion I wrote in the Pftcnimer 
case and that is all I was concerned about, and that is all the other 
cavses which followed it were concerned about. 

But I tiiink that by virtue of the juxtaposition of (e) and (b) or 
whatever it is that it needs to be clarified and that it should be made 
crystal clear that these people cannot be inside the grand jury i-oom. 

Tlie purpose, as I tmderstand—the purpose of the amendment is to 
permit analysis and evaluation of material which is subpenaed to the 
grand jury, and that is outside the grand jury room. 

Mr. HALL. YOU mentioned a moment ago in certain cases that it 
would be advantageous if the Federal Government had handwriting 
experts and that sort of thing. 

It has always been my experience that when they needed profes- 
sional expert testimony they had it available. I remember a case that 
I was once, involved in representing a defendant on an impoi-tation of 
parrots in this country which, of course, brings up the parrot fever. 

They brought an expert from Washington, from the Smithsonian, 
who was an expert on parrots. That man went into the grand jury room 
and helped the Government in their presentation of the case. He also 
testified in court. 

Now, that is not an individual that we are talking about here, merely 
because he came in and testified. If he raised up some other issue in 
the course of his testimony, it is not your statement that that person 
or the parties for whom he testified would have the right to grand jury 
testimony, is it, sir ? 

Judge BECKEK. Well, I think we have to make a distinction as be- 
tween before and after the indictment. After the indictment. I think 
it's another ballgame. The Government has what evidence has been 
developed. If at that point he is analyzing Government evidence wliicli 
is available to the defendant under the criminal discovery rules, I don't 
think that is a problem. 

I think if we are talking about the grand jury phase or the grand 
jury stage, if this individual from the .Smithsonian has access to grand 
jury material—I don't know whether the parrot would be a grand jury 
item, but we are talking about books and records and that kind of 
thing—I think if he has access to it, he is subject to the secrecy 
limitations. 

With your permission, I must say in fairness to the Government's 
position that this is a complex subject. The strike force in my district 
has railed against an order, a 6(e) order, that I imposed with these 
housekeeping procedures. Tliey have taken the position that in some 
respects it is difficult to monitor these things. 

L«t's say the—let's leave aside the documents, which are really the 
biggest problem. I think they are easy. They are in one place and you 
can keep track of who is looking at them. But if the grand jury inves- 
tigation develops a lead or a tip, and tlic Government is investigating 
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following through this lead or tip, they give it to an agent here or 
there. 

Now, what tlie Government cited to me was the Patty Hearst case. 
They said in tlie Patty Hearst case, wliat hapjjened to Patty Hearst? 
We had people in 50 States looking for Patty Hearst and tlie informa- 
tion which was developed in the grand jury by word of mouth was 
transmitted from one to the other to the other to the other. 

Now, I think that the Paity Hearst case may be the exception which 
pioves the rule. There are some cases where it is veiy difficult to moni- 
tor with respect to monitoring housekeeping. 

I think the parrot case, which is a discrete, narrow area where you 
have one expert, I think if he is evaluating grand jury material, he is 
subject to the secrecy rule. 

If he is on the Justice Department's payroll, then I think it may 
be something else. But if he is an outside individual and he is given 
access to secret material, then I tliink he has to lie subject to the grand 
jury rule, and I think the monitoring of it, while it may be difficult in 
some cases, is something that the Justice Department is capable of 
handling. 

Mr. HALL. Can you envision any circumstance where anj^one other 
tlian Federal Government agencies should be allowed to have this 
testimony, such as a State agency, a State govcrniiient investigative 
agency that may help the Federal people in some way in preparing 
grand jury testimony ? 

Do you envision whether they may be able to come in under 6(e) 
and get access to this information? And would it be proper, in your 
opinion ? 

Judge BECKER. This depends on whether the grand jur\' investiga- 
tion is over or continuing. There is another whole area of cases with 
respect to access to an investigation after the grand jury investigation 
has concluded. 

Tt has concluded with an indictmoit or with no indictment. Very 
often, what you get is application by the State people to turn it over 
whore no Federal crime has been disclosed, but where there may be 
.some potential State prosecution. I think tliat is easier after it is over, 
after the grand jury investigation—tlie Federal grand jury investiga- 
tion is over. 

I thinly there are cases where subject to the control of tlie court and 
the permission of the court, grand jury material can and should be 
tui-ned over to State investigating agencies. 

I think while the Federal grand jury investigation is ongoing, tlie 
circumstances when that might occur would be exceedingly rare. 

I am not going to suggest that there may not be proper cases, 
because T may have someljody come in (o me toraorrovr with an applica- 
tion which might pei-suade Ine, but T would thinlc they would be rare. 

T think the kind of thing you are talking about, Congi-es.smau Hall, 
would lx> more common after the Federal grand juiT investigation 
has concluded. 

Mv. HALL. I have a letter here, which all the committee has, from 
the associate professor of law at the Universitv of North Carolina, 
written May 25,1976, which states with reference to this rule 6(e), "I 
do believe, however, that the defense should have equal access to the 
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evidence before the g^i-and jury as is provided for its advereary, at 
least after the indictment and the arrest of the accused." 

And he says to see a certain article. 
Can you envision where the defendant or his attorneys, even if there 

is no application made by the Government or some agency working 
with the goveniment makes an application-—where the defendant could 
come in and file a motion under 6(e) and get access to that grand jury 
testimony? 

Judge BKCK>:R. Congressman Hall, lot me answer your question in 
a somewhat oblique way. I think that is a totally different problem 
coming under the lunbrclla of a totally different rule, namely the 
Federal criminal discovery rules. 

After somebody is indicted, then what comes into play are the 
Federal criminal discoveiT rules. I think it is rule 16. And there are 
various local rules as to what the defendant is entitled to. 

Xow, with the recent amendment to the Federal criminal discover^' 
rules, he is entitled to a lot more than he used to be, and some of the 
cited cases are giving him still more in terms of their interpretation 
of the rule. 

But mainly, the criminal discovery rules haven't gone the whole way 
that the civil discovery rules have gone, and by and large, other than 
the statement of the defendant and scientific evidence and that kind 
of thing, they are not entitled access to grand jury material in the 
iibsencc of a showing of particularized need. The particularized need 
standard remains subject to judicial discretion, and I think the partic- 
ularized need standard is probably adequate. 

But to i-epeat, I think that is a matter for consideration in connection 
with the criminal discoverj- rules rather than rule 6(e), because at that 
point, it is after an indictment where the defendant is entitled to a 
public trial and so forth. 

Mr. H.\LJ^ You say the strike force is against this proposed 
proposition tliat v.e are talking about? 

Judge BFXKEK. I certainly can't speak for the strike force, Mr. 
Thornburgh presumably could. This is just one local—I will say that 
the local strike force in the eastern district of Pennsylvania, which is 
Philadelphia, and nine surrounding counties in .southeastern Penn- 
sylvania—has informed me that they are committed to the proposition 
of developing internal rules much as the U.S. attorney ha.s. 

To repeat, they are salutary, first-rate rules, and I would commend 
them to the Justice Department for consideration elsewliere. They 
have said tliat they arc committed to adopting intemal niles which 
would say, for instance, approximate the structures of Hawthorne, but 
they pointed out the limitations «m their ability to control the dissemi- 
nation of grand jury investigation in certain complex cases, and I 
think there are certain problems. 

There are two sides to this stoiy, like most stories. 
Mr. HzVLL. One question that you may not be able to answer and 

that may be outside of the scope, Mr. Chairman, is there a regulation 
now which prohibits an IRS agent in his investigation of some case 
from working with State and local officers in the promulgation of 
getting evidence or working on that case ? 

Judge BECKER. I think if we are not talking about a giand jury 
context, an investigator can talk to whomever he wants and can seek 
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information from wherever he can find it, including from State and 
local officials. 

I think there is no—unless there is some internal IRS regulation. 
But I don't speak with any authority on that, Congressman. 

Mr. HALL. All right. 
Mr. M.\NN. Mr. Evans. 
Mr. EVANS. Judge, I appreciate your being here, too. I have always 

wanted to meet a Philadelphia lawyer and 1 am properly impressed. 
I appreciate the way you nm your court. I think the emphasis you 
have placed on individual liberty and freedom and procedures that 
protect that individual freedom has been evidenced by the pi-ocedures 
you have set up in your court and the decisions you have rendered. 

I do have a couple of questions which involved the privacy of the 
grand jury. 

First, is it your understanding of the law that the very fact of a 
grand jury investigation of a particular individual is suDJect to tlie 
same secrecy ? Is that individual entitled to keep the secret that he is 
being investigated until such time  

Judge BECKER. Congressman Evans, that is a difficult question. 
Certainly there is nothmg to stop anybody from the media or else- 
where from stationing themselves outside the grand juiy room and 
seeing who comes in to testify. There shoudn't be any restriction or 
limitation. Justice Powell in the Calandra case talked about the 
burdens of being citizens and the burdens of appearing and having 
it known that you appeared, tliat that nuist give way to the overriding 
need for a thorough grand jurj' investigation. 

I think the important thing to pi-otect is not so much the identity 
of an individual appearing before the grand jury, although our local 
rule does protect that, but disclosui-e as to the subject matter. Grand 
jury investigation evidence. 

Mr. EVANS. This was my question, the subject matter and the per- 
son who may be being investigated. 

Judge BECKER. That's right, the subject or maybe the target. That's 
a tei-m of art in recent cases as to when you become a target and when 
you have to be warned. Let's simply call it a subject or a potential 
target. What is entitled to pmtection is the fact that someone is tlic 
subject or a potential target and the subject matter of tlie inquiry, not 
merely the fact that he or she appears before the grand jury. 

Mr. EVANS. Under the present law, is there any punishment for 
anyone revealing the nature of a grand jury investigation prior to any 
final determination, and if not should there be ? 

Judge BECKER. Congressman Evans, I know of precious few people 
who have ever leaked ^rand jury material who ever got caught. It's a 
very difficult thing to lay your hand on, but I believe that the court 
has the inlierent power to proceed bj' way of contempt against anyone 
who willfully breaches the secrecy of the grand jury. I m sure there 
must be some reported cases on it and I have known of proceedings 
where I think Wm-Q liave been—I think there have been some in our 
court—where there was a leak from the grand jui-y and the prosecu- 
tors in our district have been very concerned about it and verj' 
properly so. 

Everybody is concerned about it and you look into it and try to fuid 
who did it; but you never do. 
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I do not think, however, that it's necessary that there be an express 
statute on it. I think the court's inlierent power and its control over 
grand jury proceedings would be sufficient to enable it to handle that. 

Mr. EVANS. Judge, I was going to ask you if you felt that there was 
any justification or any time tliat the findings of the grand jury should 
be relea.sed for use to a ci\'il agencv for civil pui-poses or administra- 
tive pui-poses in a civil action. I tJiink you answered that when you 
stated that you made a distmguishing factor of bad faith. 

Now, my question must be this. "With the nature of a grand jury 
proceeding being such as it is and with it carrying not only the greater 
subpena powers and the gicater investigative powers that it carries 
and also the pressure that it must cai-ry by virtue of any individual 
bein^ siunmoned to appear before a grand jury, can there really be 
any justification ever to release this information to an administrative 
agency for civil purposes? 

Judge BECKEU. Well, tlie case law, Congressman Evans, reports the 
view that if the Govermnent has acted in good f aitli and has developed 
all of this evidence, at the conclusion of tlie gi-and juiy investigation, 
that it's proper to release it to other agencies for civil pui-poses. 

In tlie Pfiaum^er opinion I held that this could be done so long as 
there was no bad faith. I think that if the Govei-nment is held to toe 
the line carefully and if a good housekeeping record is developed such 
as I think can be done under the aegis rule, under the proposed 
amendment which I have suggested, so that the judge has a meaning- 
ful record to determine whether there has been bad faith, then I think 
if the court finds that there has been no bad faith that it's not inap- 
propriate that the material ultimately be used for civil purposes. 

But that's a policy judgment that I think can be argued either way. 
I think it's essentially a policy judgment rather than a judicial 
judgment. 

Mr. EVANS. But you don't think it's a judicial judgment that tlie 
findings of a gi-and jury can be used in a civil matter? Does that 
satisfy the question in your mind, whether or not it was done in bad 
faith? Obviously, it does because you have i^ndcred an opinion in that 
manner. 

Judge BECKER. Foolish consistency is the hobgoblin of little minds, 
Congressman Evans. 

]Vlr. EVANS. But can there really be a justification where you have a 
differentiation between a grand jury investigation set up to investigate 
criminal matters and a civil proceeding in which a person is not sub- 
ject to the same kind of investigation and subpena powers? 

Excuse me, Judge, if I might just pursue this. Because the Gov- 
ernment proceeds in good faith on what they thought was a criminal 
matter and it turned out it wasn't and there was no justification, then 
by your decisions or by the decisions that have been rendered you can 
make a differentiation between that and a situation in which it was 
proceedinc in bad faith? 

Judge BECKER. Congressman Evans, I concede it's a close question. 
My judgment is that if there were good faith in connection with a 
criminal investigation that the Government should be permitted to use 
the—should bo permitted to disclose it later on, and there is a fair 
amount of authority in that field. 

S6-274—77- 
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But, to repeat, I could see it going the other way as well. I have 
given you my view but I can undei-stand the other view. 

Mr. EVANS. Thank you, Mr. Chairman. 
Mr. MANN. Mr. Gudger. 
Mr. GtTixjER. Mr. Chairman, I had only one question of Judge 

Becker. I apologize that I liad to be at another meeting, Mr. Chair- 
man. It was one of these things that caimot be avoided. 

Judge BECKER. I see the material which you have supplied here. I 
have scanned it since I arrived. 1 see that it relates largely to inves- 
tigati\-6 grand juries as distinguished from grand juries acting upon 
indictment. 

In the indictment process imder the Federal system whidi we are 
addressing, of course the district attorney goes in and develops by 
questioning the evidence which he seeks to present to the grand jury. 
Have you commented upon the secrecy of that transcript as well as 
the secrecy of the transcript in the investigative grant jury, and if 
you have, would you give me the benefit of that observation? 

eludge BECKER. Congressman Gudger, I really haven't made any 
distinction because it's one and the same grand jury in the Federal 
system that investigates and that indicts. 

Xow. I know in the State system in Pennsylvania there is such an 
animal as an investigating grand jury. The regular grand jui-y IR only 
an indicting grand jury. The federal system is not that way and my 
comments would apply to both. 

Mr. GUDGER. I forgot that was the case. This prompts one other 
question. 

Judge Becker, I come from the State of North Carolina, in which 
thoro is total secrecy and the district attorney cannot go into the 
grand jury room. There is no possibility of perjurj- before the grand 
]ury prosecution so there is no record and there is not available 
testimony. This is somewhat consistent with ancient common law 
practice, as you know. 

My concern is this. In having come here from such an environment 
that protects to such degree the secrecy of the proceedings of the 
grand jury, I find it most difficult to proceed any fui-ther than pres- 
ent practice and am reluctant to extend beyond even the most restric- 
tive present practice. 

My question is this. Was there any consideration given to a retreat 
from the present position to a greater veil of secrecy so that there 
would be absolutely no access to these records except available to 
those who participated in the proceeding itself? Not the attorney 
general, not any other representative of the district attorney's office, 
except that officer who was present at the proceeding itself? 

Judge BECKER. Congressman Gudger. I can't speak for the delibera- 
tions in the Criminal Rules Committee. Actually, these deliberations 
for the most part took place a number of years ago, I tliink in 1972 
or 107.^. I think it's a fair statement that nothing was done on these 
niles for several years while the Congress had the Federal Rules 
of Evidence under consideration. I think it's a fair statement that 
they withheld the adoption of additional rules and the proceedings in 
connection with 6(e) happened a number of years ago. 

But I think that it's fair to say that consideration was not given 
to that view, that consideration was given to the view that because 
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of the complexity of modern grand jury investigations, because the 
U.S. attorneys or assistant U.S. attorneys don't have any tax expertise, 
they need help. They need the right to disclose grand jury material to 
those who would assist them. In my opinion, I have supported that 
view and that is why I think there is need for the amendment, but 
with safeguards which would protect the secrecy of the grand jury 
and that is what I have founded my views on. 

Mr. GtTDGER. Thank you. 
Mr. ALANN. Are there any further questions ? Judge Becker, thank 

you very much. 
Judge BECKER. Thank you. I appreciate the privilege of appearing. 

STATEMENT OP HON. EDWARD R. BECKEB, UNITBD STATES DISTMCT JUDOE 

I. PREUMINABY STATBMENL 

I appreciate the invitation to appear before the Subcommittee relative to 
the proposed amendments to Fed. R. Crim. P. 6(e). The statement which I 
make is my own; I do not appear as a representative of the Judicial Conference 
of the United States. Subcommittee counsel, in communicating the invitation 
to me, explainetl Its raison d'etre: I have written, in the last 5% years, two 
extensive judicial opinions about Rule ()(e), hence it was l>elleved that I 
cotild be of some assistance to the Subcommittee in its consideration of the 
amendments. In defense of the decision to invite me It is, I lielieve, fair to say 
that the first of those opinions. In re: Orand Jury Investigation, William B. 
rflaumer i Sons, Inc. (Pfiaumcr), ,53 F.R.D. 464 (K.D. Pa. 471), which recom- 
mended that Rule 6(e) be clarified, in fact initiated and energized the proposed 
amendment. This occurred Uirough the intervention of Judge Albert Marls of 
I he United States Court of Appeals for the Third Circuit, then Qiairman of the 
Supreme Court Rules Committee, with whom I discussed the opinion in the 
lobby of the United States Courthouse one day. Although I would not have 
deemed it appropriate for a United States Judge to seek an appearance before 
this Subcommittee. I am pleased by your invitation, first, because I have tJiought 
a great deal about grand Jury secrecy problems and, second, because I believe 
that I can be of assistance to the Sulx;ommittee in view of what I consider to 
l>e certain critical omissions in the drafting of the proposed amendment. I add 
only that since the grand jury, historically, is the arm of the Court, which 
exercises supervisory power over it, it is not Inappropriate that a judge be called 
upon to comment upon .n change in Rules affecting that institution. 

II. THE NEED FOB THE PEOFOSED AMENDMENT 

The heading of Rule 6(e) reads: "Rule 6 The Grand Jury: (e) Secrecy of 
Proceedings and Disclosure." In its present form, for purposes relevant here, 
disclo.sure of matters occurring before the grand jury may be made to "attorneys 
for the government" for use in the performance of their duties, but not, because 
of the constricted definition of "attorneys for the government" in Federal Rule 
54(c), to other government personnel whose assistance is required by the attor- 
neys for the government In complex investigations. 

In Pflaumer, for instance, I was confronted with a complex tax Investigation, 
in which scores of cartons of corporate financial records had been produced 
before the grand jury pursuant to a subpoena. The Assistant United States At- 
torneys leading the grand jury in its investigation lacked the technical expertise 
to review and analyze that material and they sought to utilize I.R.S. agents 
to assist them. The case before me arose on a motion for a protective order against 
I.R.S. access to grand jury material. In denying the motion I held that, subject to 
the limitations which I will discuss but which regretably are not codified by the 
proposed amendment, access to grand jury material should be afforded to the 
I.R.S. agents so as to i>ermit them to assist the attorneys for the government In 
the performance of their duties. The increasing complexity of grand jury Inves- 
tigations, frequently involving analysis of huge quantities of books and records 
which can meaningfully be reviewed only by accountants or S.E.C. experts or 
Labor experts, etc., militates in favor of the government's position favoring 
access to grand jury materials by government personnel assisting attorneys for 
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the government In the performance of their duties. Pflaumer has been widely 
followed '• and now represents the prevailing caselaw view. That view is codified 
in the proposed amendment. I thus Bupport the proposed change which provides: 

(e)  SECRECY OF PROCEEDINGS AND DISCLOSURE. Disclosure of 
matters occurring before the grand jury other than Its deliberations and 
the vote of any juror may be made to the attorneys for the government for 
use in the performance of their duties. For purposes of this subdivision, 
"attorneys for the government" Includes those enumerated in rule 54(c) ; it 
also includes such other government personnel as are necessary to ojimst 
the attorneys for the government in the performance of their duties. Other- 
wise a juror, attorney, interpreter, stenographer, operator of a recording de- 
vice, or any typist who transcribes recorded testimony may disclose matters 
occurring before the grand Jury only when so directed by the court pre- 
liminarily to or in connection with a judicial proceeding or when permitted 
by the court at tlie request of the defendant upon a .showing that grounds 
may exist for a motion to dismiss the indictment because of matters occurriuK 
before the grand jury. No obligation of secrecy may be imposed upon any 
person e.\cept in accordance with this rule. The federal magistrate to whom 
an indictment is returned may direct that It shall be kept secret until the 
defendant is in custody or has been released pending trial. Thereupon the 
clerk shall seal the indictment and no person shall disclose the finding of 
the indictment except when necessary for the issuance and execution of a 
warrant or summons. 

My problem with the amendment, however, is that It is too broadly drafted 
and does not go far enough In providing safeguards against possible abase. 

111.   THE   MATTER  OF  8AFE0UARDS   AOAINST  ABUSE 

A. Introduction 
My comments about the matter of safeguards against grand jury abuse cannot 

be understood unless I first lay some basic foundation about the nature of the 
grand jury, the scope of its investigative powers, the role of the prosecutor and 
the court, and the policy of grand jury secrecy. I address these subjects briefly. 

The history of the grand jury was succinctly described by Mr. Justice Powell 
in United States v. Calandrn, 94 S.Ct. 613, 617 (IW-i), as follows: 

The Institution of the grand jury is deeply rooted in Anglo-American his- 
tory. In England, the grand jury served for centuries both as a body of 
accusers sworn to discover and present for trial persons suspected of criminal 
wrongdoing and as a protector of citizens against arbitrary and oppressive 
governmental action. In this country the Fminders thought the grand Jury 
so essential to basic liberties that they provided in the Fifth Amendment 
that federal prosecution for serious crimes can only be instituted by "a pre- 
sentment or indictment of a (irand Jury." Costcllo v. United States, SoO U.S. 
350, 301-302, 70 S.Ct. MKi, 40R, 100 L.Kd. .^07 (1050). ITie grand jurys historic 
functions survive to this day. Its responsibilities continue to Include both 
the determination whether there is probable cause to believe a crime has 
been committed and the protection of citizens a^ain.st unfounded eiiminal 
prosecutions. Branzhurg v. Hayes, 408 U.S. 065, C8(i-087, 02 S.Ct. 2616, 265S- 
2659, 33 L.Ed. 2d 626 (1972). 

Traditionally the grand Jury has been accorded wide latitude to inquire 
Into violations of criminal law. No Judge presides to monitor its proceedings. 
It deliberates in secret and may determine alone the course of its inquiry. 
The grand jury may compel the production of evidence or the testimony of 
witnesses as it considers appropriate, and its operation generally is unre- 
strained by the technical procedural and evidentiary rules governing the 
conduct <p£ criminal trials. "It is a grand inquest, a body with powers of in- 
Teetigatlon and Inquisition, the scope of whose inquiries Is not to be limited 
... by doubts whether any particular individual will be found proiierly sub- 
ject to an accusation of crime." Blair v. United States, 250 U.S. 273, 282, 39 
S.Ct 468, 471, 63 L.Ed. 979 (1919). [Footnotes omitted.] 

The Investigative powers of a federal grand Jury are exceedingly broad. See 
discussion in Branztmrg v. Hayes, 408 U.S. 665, 700 (1972). The grand Jury's 

' See canes cited In Rohert Hawthorne, Inc. v. Director et Internal Revenue Service, 
406 F. Supp. 1098. 1122 n. 41 (E. D. Pa. 1076). 
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obligation Is to conduct "a thorough and extensive Investigation"' and "to run 
down every clue and examine every witness." ° However, in practical terms It 
is the prosecutor who provides the initiative needed for an effective grand jury 
investigation and who controls its course,' hence grand juries have become an 
investigative and prosecutorial arm of the executive branch of government, and 
the Courts have recognized this fact" 

On the other hand, as we have noted, historically, the grand jury Is an arm of 
the Court. The district court has the power to call a grand jury into existence; 
18 U.S.C. i 3331; Fed.B.Crim.P. 6(a). Under Fed.R.Crim.P. 17(a) and 28 U.S.C. 
§ 1826(a) respectively, the district court is given the power to issue and the 
duty to enforce grand jury subpoenas. It is also settled that the district court 
has supervisory power over the grand jury and that a broad range of devices 
is available to a district court in resolving challenges to the propriety of grand 
jury process. See In re Grand Jury Proceedings (Schofield I), 507 F.2d 963 (3d 
Cir. 1975). Schofield is one of a long line of cases establishing the proposition 
that federal courts have jurisdiction to quash unreasonable and oppressive fed- 
eral grand jury subpoenas. See, e.g.. United States v. Calandra, 414 U.S. 338, 346 
n. 4, &i S.Ct. 613, 38 L.Ed.2d 561 (1074) ; Branzburg v. Hayes, 408 U.S. 665, 708, 
92 S.Ct. 2640, 33 L.Ed.2d 626 (1972) ; Hale v. Henkel, 201 U.S. 43, 76-77, 26 S.Ct. 
370, 50 L.Ed. 652 (1906) ; SchuHmmer v. United States, 232 F.2d 855 (8th Cir.), 
cert, denied, 352 U.S. 833, 77 S.Ct. 48, 1 L.Ed.2d 52 (1956) ; In re Grand Jury 
Subpoenas Duces Teoum Addressed to Certain Executive Officers of M. O. Allen 
d Assoc., Inc., 391 F.Supp. 091 (D.R.I. 1975). See also Fed.R.Crim.P. 17(c) ; cf. 
28 U.S.C. § 1826(a) (enforcement). While the relief to be granted may take 
various forms, it is plain that the District Court's supervisory power over the 
grand pury is not limited to granting relief from unreasonable and oppressive 
grand jury process. Rather, it extends to granting relief from any type of grand 
jury abuse. See e.ises cited at 40ti F. Supp. 1194 n. 29 for examples. So there is a 
tension between the role of the prosecutor and the role of the Court In the grand 
jury process—but what emerges from the dialectic is that, notwithstanding the 
prosecutor's leadership role, the grand jury remains the arm of the Court, not 
the tool of the prosecutor. Let me turn now to the policy of secrecy. 

The policy of secrecy surrounding grand jury proceedings reaches far back 
into the history of that institution. The reasons for that poUcy are generally 
regarded to have been set forth in United States v. Amazon Industrial Chemical 
Corp.. 55 F.2d 254, 261 (D.Md. 1931) ; (1) to prevent the escape of those whose 
indictment may be contemplated; (2) to insure the utmost freedom to the 
grand jury in its deliberation, and to prevent i)ersons subject to Indictment or 
their friends from importuning the grand jurors; (3) to prevent subornation of 
perjury or tampering with the witnesses who may testify before the grand 
jury and later appear at the trial of those Indicated by it; (4) to encourage 
free and untrammeled disclosures by persons who have information with re- 
spect to the commission of crimes; (5) to protect the innocent accused who is 
exonerated from disclosure of the fact that he has been under Investigation, 
and from the expense of standing trial where there was no proijabllity of guilt. 
All of those policies are Important especially while the grand jury investiga- 
tion is underway. In terms of safeguards against possible grand jury abuse, 
the policy which concerns me most today is (5) : to protect innocent parties 
from the harmful effects of disclosure. I will come to that aspect of the matter 
shortly. 
B. The "Aegis" Requirement 

In the Pflaum';r case my Order permitting I.R.S. access to the material sub- 
poenaed before the grand jury provided that the subpoenaed material was to 
remain at all times "under the aegis of the Attorneys for the Government." I 
Itelieve that the aegis requirement should be added to the amended Rule. 

In practice when a citizen turns over his cartons of papers to the grand 
jury they will be examined by the government itersonnel assisting the attorneys 
for the government in the offices of their own agency. We must remember in 
that context, that access to these records was made possible because they were 
snl)poenaed to a secret grand jury. We must also note that grand jury material 
will often be examined pursuant to Rule 6(e) by government administrative 

» Wood V. Oenrqla, 370 U.S. .'^TS. 302 (1062). 
••> Vnited States v. Stmie. 420 F.2(l l.fR, 140 (2d Cir. 1070). 
* .Sec discussion In Robert Hatcthome, Inc. v. Director of Internal Revenue, 406 F. fSuDD. 

1008. 1110-20 (K.D. Pa. 1076). 
'See In re : Grand Jnry Proceedlnpi. 486 F. 2d 85, 80-90 (83 Cir. 1973). 
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agencies, and yet: (1) the powers of federal administrative agencies are tightly 
circumscribed by the statutes creating them; i'2) federal agencies (including 
I.R.S.) are not permitted to launch general investigations which do not con- 
centrate on a specific target; (3) agency subpoenas are subjected to greater 
scrutiny than grand jury subpoenas; (4) the agencies are not usually subject 
to the direct suiiervision of the courts; and (S) their activities, unlike those 
of the United States Attorney in connection with a given prosecution, are on- 
going, so that vindication at trial does not serve as a meaningful protection in 
cases of abuse. 

Congress has thus determined not to give administrative agencies powers 
comparable to the grand jury. Yet the danger exists that the execution may 
accede to the grand jury's extraordinary powers via Rule 6(e). This aspect of 
the matter is discussed at length in my opinion In Rohert Hawthorne, Inc. v. 
Director of Internal Revenue, 406 F.Supp. at 1123-25. Attention must also l)e 
given in this regard to the fact that one real challenge of Rule 6(e) is the 
prevention of the use of grand jury process primarily for civil or administrative 
ends.* 

The conclusion which I draw from the foregoing Is that to permit personnel 
assisting attorneys for the government to have unfettere<l access to grand jury 
material could load to a number of kinds of abuse:—not ju.st the improi)er ac- 
cess to whicli I have referred but also possible public disclosure of the subject 
matter of a grand jury investigation. It must be remembered that the grand 
Jury's proper role is as the arm of the court. If this new Rule goes into effect 
without change, prosecutors might justifiably conclude the grand jury Is the 
arm of the prosecutor and that they have been given free and untrammeled rein 
in sharing information obtained under compulsion of a grand jury subpoena with 
any government agency which. In their sole discretion, they believe could "assist" 
them in the performance of their duties. The "aegis" requirement' would In- 
hibit that. 

In sum, the "aegis" requirement vests in a responsible officer of the court, 
the United States Attorney, the responsiliility for safeguarding the secrecy of 
grand jury material. I strongly commend the aegis requirement to yon in the 
form of a proposed proviso to the amended Rule: 

Provldecl. however, that where access to grand jury material is afforded 
to government personnel assisting the attorneys for the government in the 
performance of their duties, such material shall remain under the aegis 
of the attorneys for the government. 

Is the aegis requirement meaningful? I believe that it is. There are in e.^isence 
three ways of implementing it: (1) the adoption of internal procedures by the 
United States Attorney riesigne<l to protect secrecy; (2) adoption of a court 
rule requiring the United States Attorney to do so; and (3) a requirement by 
federal or local rule that the United States Attorney apply for S6(e) orders 
in every case or nt least In certain kinds of cases. I^et me take these np in order. 

In the Eastern District of Pennsylvania, the United States Attorney has 
voluntarily develofyed comprehensive internal grand jury procedures. These 
procedures were submitted to me in camera in connection with the HaKthome 
case. 406 F.Supp. nt 1127 n.56. The proceilures set up an excellent "housekeep- 
ing" system for monitoring grand jury subpoenas and records which itself helps 
to check potential abuse, and whicli fosters the preservation of secrecy through 
accountability, because the system permits identification and tracking of records 
subpoenaed to a given grand jury. Moreover, the procedures include provisions 
which notify all government agencies whose personnel may be called upon to 
assist the United States Attorneys that grand jury records are secret and access 
thereto is restricted, that disclosure to outsiders is forbidden without prior 
authorization and that the materials remain under the aegis (custody and con- 
trol) of the government. I believe that self-imposed rules are more desirable 
because of the possibility that every minor Iirench of a court imposed rule will 
form the basis of a pretrial motion Interposed by a defendant indicted pursuant 
to the grand jury investigation, an undesirable result' 

•In mv nml prpRontatton before thp ronimlttop T rlisnispofl thp pxtpnt to which (rrniirt 
Jury m.Ttprlnl oonlrl ultimately be used for civil purposes BO Ions as the criminal InvestlRa- 
tlon w»8 In cod faith. 

'APCIS IS rieflned hy Wehster as: protectl-on, defense, controlling or conditioning 
Inflnenre. artildnnpo or direction. 

•"Any holdlnir that wonld saddle a grand Jnry with minltrlals and preliminary show- 
Ines would nssnredlv Impede Its Investlratlonsi and frnstrnte the pnhllo's Interest In 
the fair and expeditious administration of the criminal laws." United Statet v. Dionlaio 
(197.3) 410 D.a. 1. 17. 
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How can the aegis requirement be enforced in the absence of procedures 
such as one In effect in the Eastern District of Pennsylvania? The court—or 
the amended Rules—could require that application to the court for a § 6(e) order 
be made when ever outside assistance is sought Indeed, the Rule (or the court) 
might well require a showing that outside assistance is necessary. I have always 
required an in camera showing to this effect in considering Rule 6(e) Orders. 
The desirability of requiring the Justice Department to establish need for 
outside assistance might be one reason for a Rule requiring a Rule 6(e) Order 
in every case where outside assistance is sought. (Of course, the need for 
outside assistance could be sharply reduced if the Congress were to increase 
the budget of the Justice Department so as to provide it with the necesary 
technical expertise. 

On the other hand, the requirement that there be a 6(e) Order in every 
case could burden the courts. I suggested a viable alternative in Hawthorne, 
i.e. that 6(e) orders should be applied for whenever the technical assistance 
of the I.R.S. or a similarly situated agency outside the Justice Department (e.g., 
the S.E.C.) is to be utilized in connection with a grand jury investigation, with 
the exception of eases where the assistance is of minor proiwrtions or the 
single instance variety (e.g., utilization of Postal Service or Secret Ser\-lee 
expertise in obtaining and evaluating handwriting exemplars or other identifica- 
tion material). 

Let me explain my terms further. I have used the term "technical assistance," 
but I do not impart to "technical assistance" a meaning which would subsume 
routine investigation by an F.B.I, agent, for example, in support of the grand 
jury investigation. The classical case for the application for 6(e) orders is 
where the technical assistance sotiglit is that of the I.R.S. or S.E.C., or of some 
other agency which has a continuing regulatory or oversight responsibility witli 
respect to the activities of an individual or corporation. In such Instances, there 
is a greater hazard of tlie use and retention of grand jury material beyond the 
aegis of the U.S. Attorney so as to breach tlie secrecy of the grand jury and 
pervert the grand jury process. 

My reference to "agencies outside the Justice Department" is a function of 
the fact: (1) that the U.S. Attorney is an officer of and subject to the control 
of the Court; and (2) that the U.S. Attorney has more control over agencies 
within the Justice Department (of which the U.S. Attorney General is the 
common head) than agencies outside. There may also be cases wliere 6(e) 
orders should be applied for when the technical assistance is of some magnitude 
and is provided by agencies within the Justice Department. See, e.g., Vniteil 
States V. Universal Mfg. Co., 52.") F. 2d 808 (8th Cir 1975) ; c/. In re Stolar, 
397 F. Supp. 520, 522-23 (S.D. N.T. 1975). 

In theory it may well be that a 6(e) order should be required for prophy- 
lactic purpo.ses whenever any per.son or agency other than an "attorney for the 
government"' has access to grand jury materials However, to repeat, the admin- 
istrative burden on the U.S. Attorney, judges, and clerks of court would be 
enormous; hence, 6(e) applications should, it would seem, be reserved to ca.ses 
where the technical assistance is of such substance and duration that, not- 
withstanding the good faith and aegis of the U.S. Attorney, the danger of 
breach of secrecy remains. Moreover, I reiterate my view that, where the U.S. 
Attorney has developed satisfactory Internal procedures, a 6(e) order is 
unneces.sary. 

There is another extremel.v important advantage of Including the "aegis" re- 
quirement in the Rule, i.e. that it lends itself to judicial construction in accord- 
ance with traditional role of the courts. Tlie courts thus could "flesh out" the 
requirement, and mold it to the circumstances of a given case. The discussion 
which I have just engaged in supports that position. In Hcwtliorne, for instance, 
(involving technical access by I.R.S.) I {lerceived tliree overlapping areas of 
need for Justice Department supervision and imposed retjuirements to meet 
these needs. First there was the need for the U.S. Attorney to make clear to 
personnel from outside agencies just what the scope of their role was. Second, 
I perceived a need for continuing supervision by the U.S. Attorney and continu- 
ing segregation of grand jury matter from unrelated eases. Third, I recognized 
9, need for accurate record keeping and an index, of sorts, in order to facilitate 
effective judicial supervision in the event of a claim of grand jury abuse. The 
requirements might vary from case to case, and, under the "aegis" of the 
"aegis" requirement, be judicially evaluated from time to time. 
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Including an "aegis" requirement in the contemplated rule would seem to 
I)rovlde a reasonable accommodation of the Interests in secrecy and the goal of 
full scale investigation, by giving the supervising court the leeway to balance 
the competing interests in determining what is required to protect grand jury 
secrecy in a given investigation, and to provide an adequate record to adjudicate 
any subsequent claim of grand jury abuse. 

Tliere are two other thoughts which I will add on the subject of drafting 
the revised Rule. Perhaps it would be well to denote that the assistance ren- 
dered by the government personnel is to the grand jury rather than to the 
attorneys for the government, for that is the true state of affairs and perhaps 
there should be added to the express limitation that the access of the otlier 
government personnel is restricted to performing their duties In providing nec- 
cessary assistance to the grand jury at its request. In sum, amendments to the 
Rule of Secrecy would do well to emphasize the independence of the grand jury, 
its role as the arm of the court and the responsibility of the U.S. Attorney, the 
grand jury's "fearless leader," as it were, to preserve Its secrecy. 

IV.   PBOTECTION OF GRAND JUBT SECRECY AS AFFECTED BY LEGAL PROCEEDINGS 
ANCILLARY TO GRAND JURY INVESTIGATIO.NS 

Proceedings before the grand jury inevitably to give rise to a variety of legal 
proceedings ancillary thereto. Including motions to quash, limit, modify or enforce 
grand jury snbpenas or for protective orders with respect thereto, motions to fur- 
nish identifying characteristics to the grand jury or Its agent, or to compel testi- 
mony before the grand jury, and motions for an order of immunity. The Supreme 
Court Rule under consideration by the Subcommittee does not deal with the pro- 
tection of grand jury secrecy as affected by such ancillary legal proceedings. 
However, the title of Rule 6(e) is "Grand Jury—Secrecy and Disclosure," and 
the policy of grand jury secrecy Is a mighty Important one which Is doubtless 
of official as well as personal Importance to the Subcommittee. And while it may 
be beyond the charter of this Subcommittee's present Inquiry, I take the liberty 
of calling to its attention a local rule recently adopted by my court dealing with 
that matter.' 

The former practice in our district was for such motions to be filed in a mis- 
cellaneous docket as part of the public record. The result of this practice was 
that the media would frequently rejwrt (based upon allegations of the motion) 
that the grand jury was investigating a given individual and had subpoenaed his 
records about a given subject. And yet, in many cases, the subject of the media 
report was never Indicted. This result so gros.sly offended the policy and purpose 
of grand jury secrecy that we passed a local rule which provided that neither 
the government nor any moving party shall disclose In any affidavit, motion or 
other paper filed in the public record, nor in the caption thereof, the Identity of 
any grand jury witnes.s, or person under investigation or specific grand jury 
investigative subject area, other than that of himself, herself or Itself, unless in 
camera, under seal, or where the paper is already subject to an order of Impound- 
ment, except where the grand jury witness or person under Investigation has 
disclosed his, her or Its own identity In relation to the same proceedings in any 
publicly filed paper, or where such disclosure has been expressly authorized 
by an order of the court. 

The Rule contains a proviso that nothing therein shall prohibit attorneys for 
the government from the use of such matters as are necessary for the perform- 
ance of their official duties in accordance with Federal Criminal Rule 6(e). And, 
in order to facilitate its implementation, the Rule provides that any motion, 
affidavit or other paper relating to matters or proceedings before the grand jury 
may be filed anon.vmou.'jly or pseudonymously, with the name or information 
thus protected provided to the court in camera and under seal. In the event of 
the Committee's interest, a copy of the Rule is attached to my statement. 

The Rule has worked effectively since its adoption and has, in my judgment, 
been accepted by the media as a proper Implementation of the respected and his- 
toric principles of grand jury secrecy. In this regard It Is Instnictlve to rescribe 
excerpts from an article In a Philadelphia daily newspaper shortly after the 
Local Rule 4(c) was adopted : ^ 

' r.ocnl Unlp Jfc^ Rn.rn   ntnorilofl .Tnnf SO. jnTR. 
" Phlliidplphln   Dully   News.   Frlrtnv.   July   Ifl,   1976,   byline   of   Jill   Porter,   entitled 

"Why Court Ordered Secrecy Reforms." 
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It's too late for x and y [prominent public oflBcials, names omitted here]. 
But the new federal court clampdown on grand jury secrecy may protect future 

public officials from finding their names In headlines listing them as grand jury 
targets. 

A loophole in secrecy provisions enabled reporters to fully document the tug of 
war between federal grand juries and x and y. 

While It was assumed that the term "grand Jury" carried a connotation of 
secrecy, the secrecy had been limited and fragile—a drape of cheesecloth rather 
than a shutter of steel. 

Until U.S. District Court judges changed their procedural rules this week, all 
a public official had to do to unintentionally reveal he was the subject of a federal 
investigation was file a related legal motion—such as a motion to quash a sub- 
poena. A prosecutor's motion would have the same effect. 

Those motions were considered public documents and were reported by the 
press. Under the new rules, those motions will get the same protection given 
actual grand jury testimony by being filed secretly. 

Despite the traditional secret nature of a grand jury investigation, all motions 
arising from the federal grand jury were considered public record. They were 
fair grist for a reporter's notebook and open to public scrutiny. 

That X is under investigation for allegedly taking kickbacks from architects is 
documented in affidavits filed In response to a motion by x to quash a subpoena 
for his records. 

That y is under investigation for alleged embezzlement of union funds is docu- 
mented in papers filed by the U.S. attorney seeking to disqualify an attorney 
associated with the case. 

In tightening their secrecy, the federal Judges may have taken a lead from 
state grand jury procedures In Philadelphia. 

Common Pleas judges supervising the special prosecutor's grand jury have 
ruled that all motions stemming from that panel be impounded. But the matter 
automatically becomes public if a decision Is appealed, since appeals are consid- 
ered public docuents. 

As far as I can ascertain, the docketing practice relative to legal proceedings 
ancillary to grand jury Investigations varies from district to district throughout 
the country; in some districts all such proceedings are filed under seal, whereas 
others follow the former practice In the Eastern District of Pennsylvania. I leave 
to the Subcommittee whether this Is a matter of concern or for action by anyone 
and If so whether by the Subcommittee or by the Supreme Court Rules Commit- 
tee. It may also be that these subjects are to be dealt with in accordance with 
local practice and local Rule. In any event, in view of the general subject before 
the Subcommittee today and the Subcommittee's general concern with the admin- 
istration of criminal justice, I commend tlie Eastern District of Pennsylvania's 
Local Rule for whatever consideration you deem appropriate. 

APPENDIX 

LooAi. Rtruc OF CRIMINAL PBOCEDURE 4(C) 

(o) In legal proceedings relating to grand Jury Investigations, including but 
not limited to motions to quash, limit, modify or enforce a grand jury subpoena 
or for a protective order witli respect thereto, motions to furnish Identifying 
charactcrl.stips to the grand jury or its agent, or to compel testimony before the 
grand jury, and motions for an order of immunity : 

1. The United States (whether acting as a party or as counsel for the grand 
jury) shall not disclose the Identity of any grand jury witness, person under 
investigation or specific grand Jury investigative subject area in any affidavit, 
motion or other paper filed in the public record, nor in the caption thereof, ex- 
cept in camera, under seal, or where the paper is already subject to an order of 
Imiwundment; provided, however, that the United States may disclose in such 
affidavit, motion or other paper the Identity of a grand jury witness or person 
under investigation who has previously disclosed his, her or Its own Identity in 
relation to the same proceedings in any publicly filed paper, or where such dis- 
closure has been expressly authorized by an order of this Court; and provided 
further that this rule shall not prohibit attorneys for the government from the 
use of such matters as are necessary for the performance of their offlcial duties 
In accordance with Federal Criminal Itule 6(e). 
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2. No person shall disclose in any affidavit, motion or other paper filed in the 
public record, nor in the caption thereof, the identity of any grand jury witness, 
or iK-rson under invesUgation or sijecific grand jury investigative subject area, 
other than tlwt of himself, herself or itself, unless in camcrck, under seal, or 
where the paper is already subject to an order of impoundment, except where the 
grand jury witness or inrson under investigation has disclosed his, her or its own 
identity in relation to the same proceedings in any publicly filed paper, or where 
such disclosure has been expressly authorized by an order of this Court. 

3. In order to facilitate implementation of this rule, any motion, affidavit or 
other paper relating to matters or proceedings before the grand jury may be 
filed anonymously or pseudonyniously, with the name or information thus pro- 
tected provided to the Court in camera and under seal. 

NOTE.—Rule 4 amended June 30, 1976. effective Immediately. 

Mr. MANN. Our next witness is Acting Deputy Attorney General 
Richard L. Tliornburgh. He has served the Justice Department both 
as Assistant Attorney General in charge of the Criminal Division and 
as the U.S. attorney for the AVesteni District of Pennsylvania. 

Mr. Thomburgh is no stranger to the subcommittee and it's a pleas- 
ure to welcome him back again. 

We have the written statement which you have submitted. Without 
objection, it will be made a part of the record and you can proceed as 
your time constraints and your wishes may lead you. 

TESTIMONY OF EICHAKD L. THOENBTIEGH, ACTING DEPUTY AT- 
TORNEY GENERAL; ACCOMPANIED BY ROGER A. PAULEY AND 
JACK PERKINS 

Mr. TuonxBcnGiT. Thank you, Mr. Chairman. 
I might suggest to the Chair that, as a means of expediting your 

proceedings the statement as filed might bo included in your record 
and perhaps, based on what evidence has been presented tliis morning, 
I and my colleagues, Mr. Roger Pauley and Mr. Jack Perkins, could 
present oureelves for such questions as the subcommittee may have. 

On the other hand, if it's your preference that we speak our piece on 
the statement that has been filed, we will be more than pleased to do 
that. 

Mr. MANN. The .'statement as presented will be made a part of tho 
record. 

I think it would be a good idea for you to present Uie highlights of 
your position. 

Mr. TironNBURGH. I'll be more than happy to. 
It is the Department's view that the Juciicial Conference has done 

an excellent job in developing these proposed amendments to the 
criminal rules and we sui)port as drafted all of the proposed 
amendments. 

The Advisory Committee Notes generally make clear the signi- 
ficance of, and the justifications for, the proposed changes, and I shall 
therefore not undertake to discuss all of the proposals. 

There are three proposals, however, that warrant discussion at some 
length from the Department's perspective, namely those involving 
rules 6(e),24(b),and 41(c)(2). 

Rule 6(e). Secrecy of Grand Jury Proceedings. 
Except for the jury's doliberntions and the votes of individual 

jurors, which are always kept secret, rule 6(e) now contains two gen- 
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cral provisions for the disclosure of matters occurring before a grand 
jury. The first pro\dsiou allows for disclosure, without a court order, 
to the attorneys for the Government for use in the performance of 
their duties. The other provision allows for disclosure by order of the 
district court preliminary to or in connection with a ^'udicial proceed- 
ing or when necessary in connection with motions to dismiss 
indictments. 

The pending amendment to rule 6(e) proposes to alter the first 
provision only, so as to include in the current definition of the term 
attorneys for the Government "such other pereonnel as are neccssaiy 
to assist the attorneys for the Government in the performance of their 
duties." 

In our view, this proposal is of a clarifying rather than a substan- 
tive nature. It has long been the Department of Justice's interpreta- 
tion of the existing provision, supported by decisions of Federal ap- 
pellate courts, that an attorney for the Government, upon his own 
authority and without an order from the court, may make certain 
disclosures to investigatory personnel for the purpose of discharging' 
his duties as a Government attorney. 

The notes of the Advisory Committee confinn that the intent under- 
Ij'ing the proposed change is simply to codify present practice. Tlie 
notes point out tliat ''there is often Government personnel assisting 
the Justice Department in grand jury proceedings," and go on to 
ol)serve that although the "case law is limited, the trend seems to be 
in the direction of allowing disclasure to Government personnel who 
assist attorneys for the Government in situations where their expertise 
is required." This proposed amendment is thus designed merely to 
adopt the present trend of case law governing this aspect of rule 6(e) 
disclosure. 

We understand that some persons are concerned that the proposed 
amendment will further the possibility of unwarranted breaches of 
grand juiy secrecy and improper use of grand jury evidence. 

I want to assure this subcommittee that the Department has a 
jealous regard for grand jury secrecy and would not wish the present 
restrictions to lie eroded. In our view, however, the proposed amend- 
ment will not have any such effect. Rather, by recognizing the reali- 
ties of pre,sent practice, necessity, and case law, it serves to clarify 
what has been a pei-sistent and perplexing source of confusion. 

rx>,t me stress that the amendment will not permit the Department 
of Justice to take advantage of or make disclosures to investigative 
asrents or experts in order to aid other Fefleral agencies in conducting 
tiieir own investigations. Grand juries may not lawfully collect or dis- 
seminate evidence intended for iise in other proceedings, and a person 
who is a party in such a proceeding, brought against him by another 
Government agency and related to the subject matter of a prior grand 
jury investigation, may properly move to suppress any evidence, and 
the fniits thereof, found by the court to have been used against him . 
in violation of the principle. 

Moreover, both under this ameiulment and now, any improper dis- 
closure by an attorney for the Government would constitute a serious 
breach of grand jury secrecy that is punishable as a contempt of • 
court. 
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The question may be posed as to why the Department of Justice 
needs routine authority to make disclosures to investigative agents and 
the like. These disclosures sen'e the primary purpose of preparing the 
attorney for the Government in going before the grand ]ury and pre- 
senting tlie investigation in an orderly fashion. 

Frequently, the prosecutor is in possession of evidence, for example, 
fingerprint or voice comparisons, or books and records of complex 
financial or tax transactions, that neither he, nor the laymen constitut- 
ing the grand jury, can adequately comprehend without the assistance 
of expert help in the form of Internal Revenue Service or FBI agents 
trained at unraveling such complexities. 

Disclosure to these agents then becomes a matter of necessity in 
order to make sure that significant evidence is not overlooked or that, 
through a misapprehension of the evidence, an unwarranted indict- 
ment is not returned. 

As a court of appeals recently declared in upholding a district 
court's refusal to issue a protective order to prevent IRS agents from 
seeing subpoenaed materials, "[the] agent's special knowledge aiid 
skill in examining corporate records were deemed a legitimate as 
well as an advisable resource m the U.S. attorney's conduct of an 
investigation of possible crime." Having made sucli disclosures to 
Government agents or experts assisting him, the Government attorney 
may then bring the agents or experts before the grand jury to explain 
the pertinent aspe<:ts of their findings, or the assistance of the agents 
may prove valuable in framing questions to other persons testifying 
before the grand jury. 

In addition, disclosure of grand jury eA'idence to investigative 
agents is often necessar\' to permit the agents to conduct intei-views 
and otherwise pursue leads suggested by such evidence. 

An investigation, of course, does not cease witii the start of the 
presentation of evidence to a grand jury, nor even, necessarily, with 
the return of an indictment. It is thus frequently appropriate, in the 
performance of their duties, for attorneys for the Grovemmcnt to make 
disclosures to law enforcement agents to assist the attorney in the 
continuation of a criminal investigation. 

"^ In short, disclosure's by Federal prosecutors to other persons whose 
assistance is needed in presenting or evaluatinjr evidence for use in 
a grand jur>' pnx^eding or in pursuing the criminal investigation to 
its conchision is essential in a large number of cases in order to permit 
the Government attorney and the grand jury to perform their duties 
in a responsible and iust manner. To roquire a court order in each 
instance in which such a disclosure is sought to be made would un- 
necessarily burden the courts with thousands of applications each 
year. This burden is not justified by the record, which historically 
shows ver\^ few occa.sions in which this power has been misused. 
^foreover, for those rare- instances the penalty of contempt, criminal 
charge and the remedy of suppression of evidence afford adequate 
means of redressT We tlius support the proposed amendment to rule 
fife) to clarify the extent of the prosecutor's disclosure authority 
in this area. 

As to peremptory challenges set forth in rule 24(b), we would note 
+hat this rule presently provides in a capital case each side is presently 
entitled to 20 peremptory challenges, that in a noncapital felony 
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prosecution the defendant ox* defendants jointly are entitled to 10 
peremptory challenges, while the Government is entitled to six; and 
that in a misdemeanor prosecution each side has three peremptory 
challenges. In addition, tiie rule pennits the court to grant additional 
peremptory challenges to the defendants, but not to the government, 
in any case. 

The pending amendment would both reduce and equalize, as be- 
tween the government and the defense, the number of peremptory 
challenges. In a capital case, each side would have the right to exer- 
cise 12 peremptory challenges; in a felony prosecution, the number 
of peremptories available to each side as a matter of right would be 
five; and in a misdemeanor case, each side would be entitled to two 
peremptory challenges. For good cause shown, the court could grant 
additional peremptory challenges, not necessarily on an equal basis, 
to either the Government or the defendant, or both. 

A jicremptory challenge, of course, unlike a challenge for cause, 
permits a party in a criminal case to excuse a prospective juror during 
l^retrial voir dire examination (usually conducted by the court) for 
any reason, and indeed normally without a reason being stated. 

Although nothing in the Constitution requires the Congress or the 
State to permit any peremptory challenges, nonetheless, the challenge, 
by virtue of its roots in English common law and its persistent use in 
this country dating from colonial to modern times in both the Federal 
and State criminal justice systems, has become established as a vital 
and necessary part of trial by jui-y. 

At the same time, while the right to peremptory challenges is 
undeniably still an integral feature of the Federal criminal justice 
process which few have proposed to abolish, the trend in our law, 
evidenced by periodic acts of Congress on the subject since 1700, has 
been in the direction of a reduction and equalization of the number 
of such challenges. The States have followed a parallel course. Thus, 
the proposed amendment to rule 24(b) is consistent with the historical 
trend regarding the exercise of peremptory challenges. 

The Department of Justice perceives the issues surrounding the 
pending amendment to rule 24(b) as twofold: first, should the num- 
ber of peremptory challenges available as a matter of right to the 
parties be the same; and second, sliould the number of such challenges 
be reduced from their pre.sent levels. We answer both questions in the 
afBrmative. 

Equalization of the number of peremptory challenges available as a 
matter of right to both sides in a criminal case is in accordance with 
the basic purpose of the peremptory challenge. Further, as the Ad- 
visory Committee's note observes: "Proper use of peremptories by the 
Government can contribute to a fair trial as effectively as proper use 
by the defendant." 

Since the Government, which represents the public in criminal 
cases, is entitled no less tlian the defendant to a fair trial, it seems 
appropriate to permit both the Government and the defendant to 
exercise, at least initially as a matter of right, an equal number of 
peremptory challenges. Indeed, the inequality that exists under cur- 
rent rule 24(b) with respect to the number of peremptories available 
in noncapital felong cases—10 for the defendant; six for tJie govern- 
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ment—is not justifiable in terms of any apparent policy embodied 
in the rule itself. 

Under the present inile, each side is entitled to an equal number of 
peremptory challenges in capital cases, 20, and in misdemeanor prose- 
cutions, three. 

There is no evident reason for the disparity with regard to non- 
capital felonies. Moreover, as the advisory committee note has indi- 
cated, Congress "adopted the principle of eqiiality in its more recent 
legislation dejiling with the question, the District of Columbia Court 
Ecorganization Act of 1970." 

In our view, it is also appropriate to reduce the number of 
pei-emptory challenges afforded to the parties in criminal cases. 

For one thing, as the advisoiy committee note points out, echoing 
the sentiments of other commentators, such a reduction will accelerate 
the voir dire process and permit the use of smaller jury panels, thereby 
leading to substantial savings in public moneys. 

In addition, the present levels of peremptory challenges, in felony 
cases particularly, do not adequately jriiard against tlie phenomenon, 
whose incidence seemingly is on the rise today, of sj-stematic elimina- 
tion of members of a given class, race, or group from the jury panel. 

As I am sure members of this subcommittee are aware, it has become 
a frequent practice for criminal defendants charged with political 
corruption or white collar offenses who are financially able to do so to 
commission sociological studies and opinion polls to determine the 
attitudes of particular segments of tlie community in which their trial 
is being held as a basis for utilizing peremptory challenges. 

Opinions may be sampled and collated according to such factors as 
race, color, religion, sex, national origin, economic status, and the like. 

In some instances, such studies coupled with the judicious exercise of 
peremptory challenges, have apparently been successful in permitting 
defendants to shape the ultimate trial jury and thereby augment the 
chances of a favorable verdict. 

As the advisory committee note indicates, this kind of utilization of 
the peremptory challenge right is inconsistent with the policy expressly 
stated by Congi-ess in the Jury Selection and Service Act of 1968 that 
"all litigants" shall have the right to juries selected at random from 
a fair cross-section of the community, without any citizen's being ex- 
cluded from service on the ground of race, color, religion, sex, national 
origin, or economic status. See 28 U.S.C. 1861,1862. 

Moreover, the increasing tendency of moneyed defendants to take 
advantage of such sociolomcal and opinion polls will undoubtedly fuel 
claims by indigent defendants to have such polls conducted in their 
cases at public expense. 

Pressures, heretofore resisted by U.S. Attorneys and the litigating 
Divisions of the Justice Department, will also mount on Federal prose- 
cutors to use public funds to conduct like surveys to guide tiicir own 
exercise of peremptory challenges in important cases. 

In our view it is important to resist the growth of this unhealthy 
phenomenon, which threatens to demean, and undermine the perceived 
fairness of, our criminal justice system. 

Using peremptory challenges sjstematically to try to mold the com- 
position of a jury by eliminating members of certain classes or etlinio 
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groups—even if such elimination proceeds from erroneous premises 
as to the attitudes of these <rroui)s and does not lead in all cases to a 
favorable result—portrays the criminal justice system in a bad lij^ht, 
not as a system where the verdict is primarily dependent, as it should 
be, upon the quality of the evidence presented and the judge's instruc- 
tions on the law, but upon whether the "proper" racial or cultural 
makeup of the jury can be obtained. 

This phenomenon can continue, however, only so long as the number 
of peremptory challenges remains, as it is today, at sufficiently high 
levels to permit effective manipulation of the jury panel. Thus, a reduc- 
tion in the number of pei-emptoiy challenges available to both sides, 
particularly as it applies to felony proseoitions, is a proposal we look 
upon witli favor, in part because it is a means of preventing resort to 
improper methods of juror "selection" by the parties. 

With respect to rule 41(c) (2) applying to a search warrant upon 
sworn oral testimony, we would note first that the present rule 41(c) 
pennits a search warrant to be issued only upon the request of an at- 
torney for the Government, or a Federal law enforcement officer au- 
thorized to apply for a search warrant. 

Under rule 41 (c), issuance of a search warrant requires a showing of 
probable cause by means of an affidavit sworn to before the magistrate 
or judge. 

Under rule 41(a), an officer seizing property pursuant to a warrant 
must give the person from wliom or from whose premises the property 
is taken, a copy of the warrant. 

Because the Federal law enforcement officer requests issuance of 
the warrant, executes the supporting affidavit, or needs to have a copy 
of the warrant in his possession, the officer must generally go to the 
place where the magistrate or judge is sitting if he is to conduct a 
search under the authority of a warrant. 

The proposed amendment would create a new method of obtaining 
a search warrant. In limitexl circumstances, it would authorize issuance 
of a warrant over the telephone or by other appropriate means of 
communication. 

The amendment would not repeal any existing provision of rule 41, 
nor would it cliango the grounds for issuance of a warrant. Further- 
more, the amendment would not do away with the search warrant as a 
documentlo lie carried by an officer making the search. 

Issuance of search warrants through the medium of the telephone or 
otherwise under this amendment would be authorized only "when the 
circumstances malce it reasonable to do so." Otherwise, present pro- 
cedures would be followed. 

Proposed rule 41(c)(2) could be used only by a "Federal magis- 
trate," a term that of course includes a Federal judge. The procedure 
would not be available, however, to tlio issuance of a Federal search 
warrant by a State judge. 

If the Federal magistrate found that the circumstances justified 
employment of this new procedure, he would hear testimony communi- 
cated to him by telephone, radio, or other suitable means. The magis- 
trate must record the sworn oral testimony and have it transcribed. He 
must then certify the transcription and file it with the court. Sworn 
oral testimony thus recorded and transcribed would be deemed an 
affidavit for purposes of rule 41. 
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Under tlio proposed amendment, if the Federal magistrate is satis- 
fied that prounds for issuance of a warrant exist, a written search war- 
rant would be drawn up, subject to all the present requirements as to 
tlie contents of search warrants. The Federal officer or Government 
attorney requesting issuance would be required to read the contents 
of the proposed warrant, verbatim, to the magistrate. 

The magistrate could direct the making of specific modifications in 
the warrant. Once the form has been approved, the magistrate would 
direct the Federal agent or Government attorney to sign the magis- 
trate's name on the warrant, which would then be regarded as a dupli- 
cate original warrant. 

The magistrate would make out his own warrant, which would be 
regarded as the original warrant, upon the face of which he would be 
required to enter the exact time of his issuance of the duplicate 
original. 

Tliis type of warrant would be returned in conformity with existing 
law, rule 41(d), with one additional requirement Upon return, the 
person who gave the sworn oral testimony would have to sign a copy 
of tlie transcribed testimony. 

The extensive advisory committee note, I believe, demonstrates that 
the procedure under the amendment is an essential equivalent of the 
present procedure. To be sure, there would not be face-to-faco contact 
with the affiant, and the magistrate would have to work a little harder 
than if he had in liand a written affidavit to read; but we share the 
advisory committee's confidence that the amendment can be imple- 
mented without serious difficulty. 

In the Department of Justice's judgment, moreover, the proposed 
amendment is clearly desirable. The Supreme Court has often indi- 
cated that even when circumstances permit law enforcement officers to 
conduct searches without warrants, search warrants should be ob- 
tained whenever it is reasonably practical to do so. 

It is not difficult to appreciate why the warrant procedure is pra- 
ferred. A magistrate can judge the facts from a more objective 
viewpoint than can a law enforcement agent or a prosecutor. Thus, 
interjecting a judicial officer into the determination of probable cause 
tends to further the protections accorded to individuals under the 
fourth amendment to our Constitution. In addition, pei-sons who are 
on the scene when a search and seizure occurs may accept the situation 
more readily when a written, authoritative document is used than 
when the officer acts on his own. 

Furthermore, if the magistrate holds that there is not sufficient cause 
for issuance of a warrant, this may help the officer. He may be able to 
obtain the additional information needed to justify a search, and may 
then succeed in making a case that would have been ruined if he had 
acted precipitously. 

The proposed amendment will undoubtedly have the effect of ren- 
dering it more practical for search warrants to be secured, and will 
thus reduce the incidence of warrantless searches. It will also be of 
considerable aid to Federal law enforcement agents in resolving diffi- 
cult practical and legal problems in search and seizure situations. 

As the advisory committee note points out: 
Federal law enforcement officers are not Infrequently confronted with situa- 

tions In which the circumstances are not sufficiently exigent to Justify the serl- 
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0U8 step of condacting a warrantless search of private permlses, but yet there 
exists a signiflcant possibility that critical evidence would be lost In the time 
it would take to obtain a search warrant by traditional means. 

In such instances, the proposed amendment will create a procedure 
whereby both the interests of the individual under the fourth amend- 
ment and of society in investigating probable criminal activity can be 
harmonized. 

Even where exigent circumstances might in retrospect be foimd to 
have existed, the procedure under the amendment will be of benefit, 
since law enforcement officers will have the means, and will thus be 
encouraged, to opt for the safer legal course of trying to obtain a 
search warrant before taking unilateral action. If a team of agents 
is surveilling a movable vehicle thought to contain stolen goods, for 
example, one can be dispatched to telephone or radio a magistrate for 
a warrant under the new procedure, while the others remain at their 
posts ready to make a warrantless search if circumstances dictate the 
necessity or advisability of doing so prior to the time a warrant can be 
obtained. 

Wliile it is possible to employ this tactic today, the time ordinarily 
required to obtain a warrant renders it seldom feasible. Under the 
proposed amendment, I would expect that such a procedure would 
become more commonplace. 

The telephone searcli warrant process, which is presently the law in 
Arizona and California, has riglitly been considered to be constitu- 
tional by both courts and commentatoi-s. 

It is the conclusion of the Department of Justice that the proposal 
fashioned by the Judicial Conference deserves support as an amend- 
ment that will both facilitate effective law enforcement, while fortify- 
ing the fourth amendment safeguards of the individual. 

Thank you, Mr, Chairman, for your patience in hearing our pre- 
pared remarks. 

We would be pleased to try to answer any questions of the subcom- 
mittee at this time. 

Mr. MANN. Thank you, Mr. Thornburgh. 
I failed to give proj^er recognition to your assistants, Mr. Roger 

A. Pauley, who served this committee with distinction for a consider- 
able length of time, and Mr. John Perkins. 

We are glad to see you both. 
The committee will now inquire. 
Ms. Holtzman. 
MS. HOLTZMAN. Thank you, Mr. Chairman. 
Tliank you, Mr. Thornburgh, for your testimony. I understand the 

new Attorney General to have said that under liis new administration 
the Department of Justice is going to be a "department of justice". 

I must say that in that respect I am quite disappointed tliat the De- 
partment of Justice is supporting a rule which will permit search 
warrant.-) to bo obtained witiiout the applicant appearing in court. I 
think it marks a major departure from our practice. 

I think we all recognize that searches ny the Government are an 
extraordinary invasion of the liberties of people and the Constitu- 
tion properly proscribes governmental intrusion by an amendment. 

If I may pay so, I tliink it is more likely that this telephonic pro- 
cedure will be used as a substitute for the search warrant practice 

86-274—77 5 
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presently in use than, as you claim, a substitute for warrantless 
searches. 

I find it disappointing, indeed, that this is the position the Justice 
Department takes. I think thei-e is no substitute for an affiant cominf^ 
directly before a magistrate or a judge and taking an oath directly 
or writing a document upon which he can he examined. I think it is 
very easy for someone who is only talking on the phone or on the 
radio to perhaps be less careful about the trutli. There is no require- 
jnent in the proposed rule tliat the person make the statement under 
oath. 

Mr. TiiORNBURQii. There is a requirement that he make the .state- 
ment imder oath to the magistrate. 

Ms. HoLTZMAN. Who is administering the oath that he is taking? 
Mr. PAHLET. It is being recorded. 
Ms. IIoi.TZMAN. That creates a certain problem. The magistrate 

himself is administering the oath. 
Mr. THORNBURGH. Tliat is what he does presently, Ms. Iloltzman. 
Ms. HoLTZMAN. It is generally not the magistrate who is the notary 

public for tlie affidavit; would you agree? 
Mr. TiioRNBunGii. I am sorry, no, I don't agree. The magistrate 

administers the oath to the agent who appears before him seeking a 
search warrant and under tlie proposed procedure he would admin- 
ister an oath that would be recorded to the individual who was nuik- 
ing the same application over the phone, so tliat in tiiat i-cspect  

Ms. HoLTzMAN. I am glad you corrected me with respect to the 
magistrate's administering the oath. On the other hand, the magis- 
trate has no idea as to whether or not the agent is raising his right 
hand or the extent to which he, at long distance, can be impressed 
by the court's authority. 

Mr. TuoRNBURGii. The penalties of perjury would apply in either 
case. 

Ms. IIoLTZMAN. How many perjury prosecutions have been brought, 
sir, for improper affidavits? 

Mr. THORNBURQII. I would hope few, because I know of no im- 
proper  

Ms. HoLTZMAN. I have no further questions. 
Mr. MANN. Does the perjury law reach telephonic oath-taking? 
Mr. TiioRNBtjRGii. Any statement made under oath and recorded 

and signed would be subject to the perjury statute and the false state- 
ment statutes as well, probably. 

Mr. MANN. I wonder if the term "recorded" is used in the perjury 
law? 

Mr. THORNBUROH. The proposed procedure is amplified by the re- 
quirement of signing after the fact and I think that if there were any 
doubt about the false swearing having taken place over the phone, it 
would be cured and amplified by that signature. 

Mr. MANN. Mr. Hyde. 
Mr. HYDE. I thank you, Mr. Chairman. 
Mr. Thomburgh, 1 congratulate you on your usual lucid contribu- 

tion. I am just not persuaded that since the government represents 
the public in criminal cases it is entitled to, no less than the defendant, 
a fair trial. 
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I am persuaded thus far. It seems appropriate to permit both the 
government and the defendant to exercise at legist initially as a matter 
of right an equal number of peremptory challenges. But I really don't 
think in your average criminal case that you do stand on the basis of 
equality Wfore theT)ench. You have got the FBI and you have got 
vast resources that are available, plus you have the aura of the court- 
room and the judge and the govenmient and the people and you have 
got Jose Gai-cia there, who isn't the people and the government and 
doesn't have these resources. 

Mr. THORNBURGH. We also have the burden of proof. 
Mr. HYDE. YOU do have the burden of proof, but where there is 

smoke, there is fire. You can't repeal these old adages that color peo- 
ple's minds, such as, "The government wouldn't be here if they didnt 
have something." 

Especially in a capital case, although we are being very theoretical 
now because wo are not trying a capital case. But I am not distressed 
by giving a defendant a few more peremptory challenges on a felony 
than the government. 

Mr. THORNBURGH. That is an area where they are now equal. Con- 
gressman. I think that the change would be in the noncapital felony 
case. 

Mr. HYDE. That is what I am talking about. 
Mr. THORNBURGH. The misdemeanor and capital case are equal. 
Mr. HTDE. I am not distressed bj^ giving a defendant a few more 

peremptory challenges in tlie felony situation. In the capital cases, I 
say I don't think we have many of those or are having many. 

JBut other than that, I have no other comment. 
Mr. MANN. Thank you, Mr. Hyde. 
Mr. Gudger. ' *" 
Mr. GUDGER. Thank you, Mr. Chairman. 
Mr. Thornburgh, you bear the name of a very prominent trial judge 

in the State of North Carolina. Though I see you for the first time, I 
will treat you most respectfully, I will tell you. 

Mr. THORNBURGH. I haven't done anywhere near the job of search- 
ing my "roots" that Mr. Haley did, but I do know that I have roots 
in the South. 

Mr. GUDGER. I hope they go into North Carolina. 
Mr. Thornburgh, I am troubled about one aspect of your suggestion 

concerning the change in peremptory challenges. In my State we have 
14 peremptory challenges for the defendant in capital cases and nine 
for the State; eight in felony and six for the State, and generally we 
have the same rule, but it is administered by the court more restric- 
tively in misdemeanor cases. So we stand somewhere between the 
present Federal rule and the proposed Federal rule. 

Now, you made the observation on page 11 of your statement, or 
some suggestion, that there have been some instances where you feel 
that peremptories have been liberally used and some used as to defeat 
the ends of justice and create advantage to an accused person. 

I know of no such instances from a very wide law practice in my 
own Western District of North Carolina. Can you give me any specific 
instances where you feel tliat the present rule of 10 in capitals is 
excessive ? 
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Mr. THORxRT'RtiTr. I think what that passage refers to is the 
phenomenon whicli lias only recently surfaced of orjranizations which 
hold tlicniselves out to defense attorneys as being able to conduct 
surveys and jmlls of communities wherein a trial is to take place in 
order to provide amnuniition to defense counsel who can afford to 
pay their freight—and it is heavy—to carry out a systematic evalua- 
tion of the opportunity for peremptory challenges so as to exclude 
members of social, cultural, economic, racial, and ethnic groups which 
their surveys have foimd to be inimical to the interests of the 
defendants. 

The point is that the more challenges thei-e are, the more opportunity 
there is for that kind of strenuous infliience on the selection of the 
final 12 or 14, as the case may be, that are in the box. 

Mr. GuDGKR. I5nt aren't you presenting a hypothetical situation 
rather than an actual situation? 

Mr. THORNBIRGII. NO. 
Mr. GuDGKR. Have you had cases like that? 
Mr. THORNBCTGK. I hesitate to refer to some because they are in 

litigation, but there was a groat deal of attention focused on this in 
the trial of the former Attorney (teneral John Mitchell and former 
Secretary of Conuuerce Maurice Stans in the Southern District of 
New York where there was a lot of notoriety about the tc<;hniques 
used by a finn in assisting defense counsel and excluding certain classes 
of jurors from the panel. 

Mr. GuDOKR. What effort was made by the government to secure a 
change of venue? 

Mr. THORNBUROH. There was no effort in that case. I am not sure 
that would cure it because the firm would be back with a new survey 
based on a new control group if that course were to be followed. 

Mr. GuiKiKR. I merely posed the proposition that the district attorney 
is in a position where he has a social problem peculiar to his juris- 
diction. Doesn't he have a recourse to get into another venue for a 
trial if he cannot get a fair trial for a particular type of case in his 
I)ailicular social circumstance? 

Mr. TH(IRNBUR(}H. I assume probably that would be right, but I 
think that it would ]>robably be a rare case where the prosecutor would 
be seeking a change of venue. 

Mr. GciKiER. May I raise one other question, Mr. Chairman ? I don't 
want to take an undue amount of time. 

This last rule presented in your brief, the wairantless search. "We 
confronted this problem  

Mr. TIIORNBUROH. If I may correct you, it is not a "warrantless" 
seaJT'h. I am nitlier sensitive to that. 

Mr. GmtoKR. If you don't mind, we are not going to play on words. 
We have dealt with this same problem. We have just rewritten our 
pretrial prfX'eJure si:ilutes iu the State of North Carolina and my 
conuuittoo liandled that, a couuiiittee that I chaired, the Criminal 
Justice Committee iu North Carolina. 

AVo dealt with this problem and somewhat sympathetically Ixicause 
we know that there are situations where there is no time to go back 
to sec the magistrate to get the process. But our concern was in our 
approach to it, we, I believe, considered a i-equirement that within a 
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limited period of time after the warrantless search had been completed, 
that tlie agent who had phoned in go before the magistrate and sign 
the transcript and tliat soit of thing. Is tliis included in your 
proposition ? 

Mr. THORNBCBGH. Yes, it is. 
Mr. GuDGER. That is No. 1. 
No. 2 is, is there a requirement that the magistrate identify the voice 

of the pei-son who is making the report? Now, this is very critical 
because otherwise all kinds of fraud could be perpetrated and we have 
had instances where warrantless entries were made in North Carolina 
wliere a felony was believed to have occurred, in a hot pursuit situation 
and that sort of thing, that have resulted in the killing of some law 
enforcement officers. 

I am concerned with your aspect of it also, you will see. Would you 
mind commenting on those things ? 

Mr. TuoRNBUROH. The counterpart of your practice in North Caro- 
lina. I believe, is tliat a copy of the sworn oral testimony would bo 
signed by the agent in question. 

With respect to the voice identification problem, the problem is one 
of assuring over the phone that the individual who seeks the warrant 
is, in fact, authorized to seek such a warrant, and that problem is no 
different than if someone shows up at the magistrate's office face to 
face with false credentials and seeks a warrant in the conventional 
way. 

There is no way that the magistrate, I submit, can insure 100 percent 
that the individual seeking the authority to carry out a searcu is, in 
fact, a law enforcement official authorized to do so. 

Mr. GtTDGER. Mr. Chairman, one question and I will conclude. 
My point is this: it would be so easy for a policeman on the lieat 

or someone who has no direct personal acquaintance with the magis- 
trate to call up and say: 

I have a witness here who says that he knows that someone jnst sold some 
heroin to a named person and that he has just gone into his apartment. He was 
standing outside his apartment. 

And there being no identification by the magistrate of that voice, 
there would be so much opportunity for fraud or deception and there 
could be a death ensue. That is why I am pressing this point a little bit. 

Do you see what I am talking about? There could be an entry made 
in reliance upon that warrant by someone out there in the field who has 
acted improperly or by someone who had created a situation deliber- 
ately to allow an unlawful entry, where the magistrate if he knew the 
individual could exert, some control. But not knowing him, he could 
be subjected to a setup out there in the field. 

Mr. THORNBITROII. I suppose in the case where a magisti*ate was sus- 
picious he could ask that the agent's superior or someone else whose 
voice he did know would vouch for the fact that the individual who 
represented himself to be an FBI agent was. in fact, that agent. 

But there is no foolproof way to establish that identity over the tele- 
phone when it is not known to the magistrate anj' more than there is 
to establish it face to face when the individual might not be known 
to the magistrate. 
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• So I siifff^est that what I am saying, I suppose, is that the problem, 
while of different qualit}-, is not of any different kind than one has 
at the present time in securing of warrants. 

Mr. GuDOEB. Your FBI agents don't still carry their identification? 
Mr. THORNBURGII. They do, but 1 wouldn't want to represent that 

there wouldn't be an occasion where false credentials could be utilized. 
Mr. MA^fN. Mr. Evans. 
Mr. EVANS. I have no questions, Mr. Chairman. 
Mr. MANN. IS a copy of a warrant required to be left with the 

searchee ? 
Mr. THORXBtTRort. Yes, tliat practice would not vary. 
Mr. MANN. SO the officer would leave his copy with the owner of the 

premises. It would be available for comparison with that held by the 
magistrate. 

Mr. THORNBUHGH. That's right. 
Mr. MANN. I notice that the first section of rule 41 provides for 

warrants to be issued by magistrates or State judges. That does not 
extend it to the telephone warrant, however. 

Mr. THORNBUROH. That's right. The telephone warrant would en- 
compass only issuance by Federal magistrates or a judge. 

Mr. MANN. We have discussed that the looseness of the language of 
rule 6(e) has permitted judicial interpretation which seems to be lead- 
ing to grand jury information being made available to other agencies. 
This was discussed during Mr. Segal's testimony, which you may have 
heard. 

Mr. Segal would impose an additional requirement, if the informa- 
tion is going to be disclosed beyond of the specific requirements of the 
government attorney's use, that an adversary pi-oceeding be held. You 
state on page 4 of your prepared statement a very laudable purpose, 
but I am nat at all certain that the proposal is tightly enough drawn 
to carry out that purpose. 

You say: 
Let me stress that the amendment will not permit the Department of .Tiistiee 

to talse advantage of or make disclosures to Investigalve agents or experts in 
order to aid other Federal agencies in conducting their own civil or criminal inves- 
tigations. Grand juries may not lawfully collect or disseminate evidence intended 
for use in other proceedings, and a person who is party to such a 
proceeding • • • 
et cetera. 

Even though there is a principle there, I am curious about whether 
or not this statement is really 100-percent accurate with reference to 
curient procedure. 

Mr. THORNBUROH. My instincts weie the same as yours, Mr. Chair- 
man, and I attempted to clarify in the prepared statement what we 
meant. But let me see if I can state it orally, what my understanding 
of the present practice is. 

The grand jury investigative process is part of an effort to deter- 
mine whether or not allegations that are received of criminal conduct 
are provable to the ext(>nt that tliere is enoufrh legally admissable evi- 
dence of wrongdoing by a specified individual or hulividuals in de- 
rogation of sjiecified criminal laws to seek an indictment.. 

That effort is a team effort. It is carried out by investisrative agen- 
cies, by the prosecutors and many times through the facilities of the 
grand jury. As was noted earlier, many times a case is simply pre- 
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sontcd to the grand jui-y and an indictment sought. In otlier cases, as 
.Fudge Becker referred to, the process is an extensive one. 

The point that I think the amendment addresses itself to is that in 
such a team effort all of the evidence should be made available for 
perusal and analysis to every legitimate member of that team. 

First of all, of course, the assistant U.S. attorney who is probably 
conducting the investigation; such other experts within his oflice or 
other Federal investigative agencies that can aid in the analysis of 
the matters that are being considered; and finally such other investi- 
gative personnel as are being utilized in that particular investigation. 

Now, when you begin to nmve beyond the parameters of that par- 
ticular investigation, we get to the ])oint that you and I both have 
some trouble with. The cleanest example I can think of where a (5(e) 
order is clearly required is where a criminal fraud investigation before 
a grand jury fails to produce enough legally admissable evidence to 
prove beyond a reasonable doubt that ciiminal fraud ensued. 

It would be the practice of the Department at that time to seek a 
r>(e) order from the court in order that that evidence could be made 
available for whatever civil consequences might ensue. 

If there were fraud against the Government; for example, there 
would be a civil right of the Government to recover penalties wi;'' 
respect to the fraud that took place. 

The second type of investigation and one that has been focused on 
as almost a prototype here is with respect to the Internal Revenue 
Service. They conduct their own ci"iminal investigations without the 
participation of the Department of Justice, as you're aware, utiliz- 
ing tJie summons that is the administrative equivalent of a grand iury 
subpena. They also from time to time will utilize the grand jury wliere 
re.sponsible officials within the Internal Revenue Service and Depart- 
ment of Justice have decided that that is a proper course to follow. 

Again, that is only a criminal investigation. Just as when an JV^ 
investigation into criminal matters falls short of being a referrable 
case to the Department of Justice for prosecution and is closed out 
criminally and followed out civilly, in the same manner if a grand 
jury investigation which is looking into tax violations aborts in terms 
of proving a tax case that is within the confines of the criminal laws, 
a 6(e) order would l)e entered or would be sought at that time to make 
available ^o^ the IRS for civil purposes the fruits of the criminal 
investigation. 

In all of those instances and any others that we could discuss hypo- 
thetically with respect to agencies such as the SEC and others, there 
is constantly on the part of the United States Attorney's Office and 
the Department of Justice an awareness of the compartiBcntalization 
of the matters..that they are dealing with. That awareness is reen- 
forced by any number of directives and memos to attorneys partici- 
pating in this, so there will be no meddling or fuzzing at the edges as 
to what is properly before a grand jury in a criminal sense and what 
may be ultimately referrable to the agency in a civil sense. 

There is no byplay while the investigation is going on. Any use of U 
grand jury material made by investigative agencies during the pend- 1 
ency of the grand jury f)roccedings is in connection with that par- j 
ticular criminal investigation. 



68 

I hope that, while a little laborious, may make the point or meet the 
point that you are concerned about. 

Jilr. MANN. AS I have already stated, it expresses a laudable intent. 
I just hope we can preserve that intent in the language that we ulti- 
matelv arrive at. 

I liave one other comment on a question. Mr. Schulman, in his testi- 
mony today conceining peremptory challenges, pointed out, based on 
certain figures that he had—they admittedly were not nationwide^ but 
tlicy were liopefullv not distorted—that the" Government—and having 
been a prosecutor I can believe it—tends to identify certain groups as 
not conviction-minded. 

I could name two or three groups, such as young people for example. 
They kind of seem to follow a pattern without an expensive sociological 
investigation. He didn't sny this, but I will say that the Government 
seems to be grncrally confident with reference to the general run of 
juroi-s and yet is ableto identify a certain type, not an individual but a 
type, as not being particularly prosecution-oi'iented. So the Govern- 
ment would strike them. 

His figures indicate that the Government strikes more of certain 
types of people tlian defendants do. I think that is human and natural, 
i tliink liis figures are probably correct. I don't ask you to tiy to rebut 
the figures becau-se 1 he}' are not that important. 

What I am getting to is the ultimate philosophical question. Does 
the principle of an impartial jurj' embody in any Avay the necessity of 
havin<r a jjroportional jury from any community or any group? 

Isn't it appropriate and constitutionally acceptable for tiie pro- 
secutor or defense counsel to make his clioiee based on any reason what- 
soever? After all, if Ave wanted a proiiortional jury, I think we would 
have to have somebody otlier than the prosecution or the defense par- 
ticipate in the selection process. Of course, we know the prosecutor or 
defense counsel doesn't have to exjilain his challenge to a juror, but 
are we about to overreact ? 

As the Supreme Court said in Swain, the prosecutor can reject any- 
body because that person has blue eyes, is Catholic, or whatever. It dis- 
turbs me that we are ap]ilying a great leveling mechanism to this basic 
individual right of a citizen. I don't put much stock in the economic 
reasons given by the advisory committee. I can find no other good 
reason for the proposed amendment except what we might call this 
"do-good" approach toward our system. 

Do you have any comment ? 
Mr. TiioRNBiRoii. I would not put the question of peremptory chal- 

lenges at the top of the Department of Justice's agenda for coiistruc- 
tive change. We are not terribly upset with the present system. As you 
say, and as I seconded, trial lawyers use a lot more intuition and chem- 
istry in selecting jurors than analysis of how they dress or what is the 
color of their skin or their religion. You gue.ss wrong eveiy once in 
a while. 

I have done it. You kick off the ones you think might turn out to be 
favorable and you keep on the ones who look like they are dead solid 
perfect. But that is the way our system works. 

As in so many other instances with our adversary system, when you 
have skilled practitioners on both sides of the table, you are going to 
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end up through, as the name suggests, peremptory delineation of those 
people who are in the jury lx)x, with a fair approximation of what is 
fair just as you end up Avith a fair approximation of what is truthful 
in the conduct of the trial itself by adequate representation on botli 
sides. 

So I echo your sentiment. I do think that in the Federal court sys- 
tem, in my experience, it would not be an inhibiting factor to adopt the 
rules that are suggested here and it would reduce in a very crowded 
Federal court system, one that is gasping for air, the amount of time 
that might be involved in the selection of a jury panel and there is the 
safety valve in the important case of a discretionary right to addi- 
tional challenges. 

So I would generallv support, and I think the Department generally 
supports these amenctments, not with great fervor but as a rational 
matter. 

Mr. JI.iNX. I agree that a time problem ])ermeates the whole system. 
T am not sure that the point about the highly professional analysis of 
jurors is equal to the time problem. 

I don't think the other problem has reached to the point where we 
need to change the rule for that reason. 

Mr. THORXBURGII. I wouldn't pay those guys a dime and I don't 
think you would either. 

Mr.MANX. I don't think they make a lot of money in the Southeast. 
Anyone else ? 
(No response.) 
Mr. MANN. Thank you so much. We appreciate your patience. 
Mr. TuoRNBrRGir. Thank you. 

STATEME.VT OF RICHARD I.. THDBXBUBGH, ACTING DEPITV  ATTORNEY GENERAL 

Mr. Chairman and members of the .subcommittee: I appreciate this opportunity 
to present for your consideration the views of tlie Department of Justice on tlie 
prop(>se<l amendments to the Federal Rules of Criminal Procedure. 

It is the Department's view that the .Judicial Conference has done an excellent 
job in developing these proposed amendments to the criminal rules and we sup- 
port as drafted all of the proposed amendments. 

The .\dvisory Committee Notes generally make clear the significance of, and 
the justifications for, the proi)osed changes, and 1 shall therefore not undertake 
to discuss all of the propo.sals. There are three proposals, however, that warrant 
discussion at some length from the Department's perspective, namely those in- 
volving Rules 0(e), 24(b), and 41(c) (2). 

Hule 6" (e). Secrecy of Grand Jury ProceetUnga 
Kxwpt for the jury's deliberations and the votes of individual jurors, which 

nre always kept secret, RiUe 6(e) now contains two general provisions for tlie 
disclosure of matters occurring before a grand jury. The first provision allows 
for disclosure, without a court order, "to the attorneys for the government for 
use in the performance of their duties." The other provision allows for disclosure 
by order of the district court "preliminarily to or in connection with a judicial 
prtK-eeding" or when necessary in connection with motions to dismiss indictments. 

The i>ending amendment to Rule 6(e) proposes to alter the first provision 
only, so as to Include in the current definition of the term attorneys for the 
government' •'such other personnel as nre necessary to assist the attorneys for 
the government in the iwrformance of their duties." 

...    A**0''°ey''  for  the  sovernment"  ts presently defined In Rule 54(c)   to mean the 
Attnriipy   Genernl.   nn   niithorlzpd  assistant of  the  Attornev  General,  a  United   States 

Attorney, an aiithorlzwi assistant of a United States Attorney", and equivalent persona 
with respect to cases arising under the laws of Guam. 
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In our view this proposal Is of a clarifying ratlier than a substantive nature. It 
has long been the Department of Justice's Interpretation of the existing provision, 
supported by decisions of federal appellate courts, and an attorney for the gov- 
ernment, upon his own authority and without an order from the court, may 
make certain disclosures to Investigatory personnel for the purpose of discharg- 
ing his duties as a government attorney. See, e.g.. United State* v. Evans, 526 
F.2d 701, 707 (C.A. 5. 1976) ; United States v. Hoffa, 349 F.2d 20. 43 (C.A. 6, 
19C.5), aflTd, 385 U.S. 293 (1966). The Notes of the Advisory Committee confirm 
that the intent underlying the proposed change is simply to codify present prac- 
tice. The Notes point out that "there is often government personnel assisting the 
.Justice Department in grand Jury proceedings", and go on to observe that al- 
though the "case law Is limited, the trend seems to be in the direction of allowing 
disclosure to government personnel who assist attorneys for the government in 
situations where their expertise is required." Tliis proiwsed amendment is thus 
designed merely to adopt the present trend of case law governing this aspect of 
Rule0(e) disclosure. 

We understand that some iiersons are concerned that the proposed amendment 
will further the possibility of iinwarranted breaches of grand jury secrecy and 
improper \ise of grand jury evidence. I want to assure this Subcommittee that 
the Department has a jealous regard for grand jury secrecy and would not wish 
the present restrictions to be eroded. In our view, however, the proposed amend- 
ment will not have any such effect. Rather, by recognizing the realities of present 
practice, necessity, and ease law, it serves to clarify what has been a persistent 
and perplexing source of confusion.' 

I>et me stress that the amendment will not permit the Department of Justice 
to take advantage of or to make disclosures to investigate agents or experts in 
order to aid other fetleral agencies In conducting their own civil or criminal 
investgations. Grand juries may not lawfully collect or disseminate evidence 
intended for use in otlier proceedings, and a person who is a party in such a 
proceeding, brought against him by another government agency and related to 
the subject matter of a prior grand jury investigation, may properly move to 
snpi)ress any evidence, and the fruits thereof, found by the court to have been 
used against him In violation of the principle. See, e.g.. United States v. Procter 
d OamUe Co., 356 U.S. C77. 683-684 (1958) ; Coson v. United States, supra. 533 
F. 2d, at 1120. Moreover, both under this amendment and now, any improi)er dis- 
closure by an "attorney for the government" would constitute a serious breach 
of grand jury secrecy that is punishable as a contempt of court. See United 
States V. Dunhatn Concrete Products, Inc., 475 F. 2d 1241, 1249 (C.A. 5. 1973), 
cert, denied, 414 U.S. 832 (1973) ; United Slates v. Hoffa, 349 F. 2d 20, 43 (C.A. 
C. 1965), aff'd, am U.S. 293 (1966) ; United States v. United States District Court, 
238 F. 2d 71.3. 731 (C.A. 2, 19.')6), cert, denied, 3.52 U.S. 981 (1957) ; United States 
v. Schiavo. 375 F. Supp. 475, 478 (E.D. Pa., 1974) ; United States v. Smyth. 104 
F. Supp. 283,292-293 (N.D. Cal.. 1952). 

The question may be posed as to wliy the Department of .Justice needs rou- 
tine authority to make disclosures to investigative agents and the like. These 
disclosures serve the primary purpose of preparing the attorney for the govern- 
ment in going before the grand jury and presenting the investigation in an oi-- 
derly fashion. Frequently, the prosecutor Is in possession of evidence, e.g., fin- 
gerprint or voice comparisons, or l)ooks and records of complex financial or tax 
transactions, that neither he, nor the laymen constituting the grand jury, can 
adequately comprehend without the assistance of expert help In the form of 
Internal Revenue Service or FBI agents trained at unraveling such complexi- 
ties. Disclosure to these agents then becomes a matter of necessity in order to 
make sure that significant evidence Is not overlookwl or that, through a mis- 
apprehension of the evidence, an unwarranted indictment Is not returned. As 

'For pxnmnli". In some Instanccn bpcniise of the nncfrtnlnty siirroundlne thp Interpiv- 
tfttlon of Rnip n(p) In a nartlpiilnr district or drctilt. eovprnmpnt attorncyii havp ob- 
tnlnpd potirt orrtprs to fllscln«p trrnnd jury nintPrlal«» to nepnts asslstlne In tbp fnvpstlca- 
tlon out of nn abimdancp of onntlon, Tlipro hnvp also hppn rapps wlipfp tbp wibpopnapd 
pnrtv hap nskod tbp ponrt for somp llniltinir ordpr to prntpct his IntprpstP. SPP Vn(t''ff 
Htnfm V. Vnitprnnl ManutacfHrinn Co.. rt2r, T. 2d SOS (C.A. 8. inT.";*. nnhnldlnc a rpla- 
tlvplv b'*ond dtsplosnrp of mntpHfils to tbp FHT. Hut ^i^f^ .T, R. Simolot Co. v, Vnlirtt 
Htntm nintrirt Court for the Dirtrirt of Titaho. C.A. 9. dppMpd Novpmbpr 12. 107(1. 
va^ntlnp a dlntrlrt poiirt ordpr ap hPlnir Impprmlsfllbly broad. Tbp TVpartmpnt of .TiiPtlpp 
has nptltlonml for n rpbpn'*1n(r of this capp. witl» pupcpptinn for a rpbpnflnc pn banr. 
pnrtlv on tbp bnals that fbp ''"'•Islon confllrtp with two roppnt dpolplopp In thp samp 
plrpiilt. Rpp Co'on T. T'nltr,! utati-t. .-iW p. 2d 1119 (C.A. 9. 1978) and Witte v. knifed 
atalrn. W4 F. 2d 1020. 1029 (C.A. 9. 1970). 
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a court of appeals recently declared in upholding a district court's refusal to 
issue a protective order to prevent IRS agents from seeing subpoenaed mate- 
rials, "[tliej agent's special knowledge and skill in examining corporate records 
were deemed a legitimate as well as an advisable resource in the United States 
Attorney's conduct of an investigation of possible crime." Coson v. United 
States, 533 F.2d 1119, 1121 (C.A. 9, 1976) (emphasis added). See also Dnited 
atates V. Dunham (Juncrete Products, Inc., supra, 475 F.2d, at 1247, 1249 (sus- 
taining disclosure, without a court order, of grand jury matters to a Depart- 
ment of Justice economist). Having made such disclosures to governineut agents 
or experts assisting him, the government attorney may then bring the agents or 
exi^erts before the grand jury to explain the pertinent aKpe<'ts of their findings, 
or the assistance of the agents may prove valuable in framing questions to other 
persons testifying before the grand jury. In addition, disclosure of grand jury 
evidence to investigative agents is often necessary to permit the agents to con- 
duct interviews and otherwise pursue leads suggested by such evidence. An In- 
vestigation, of course, does not cease with the start of the presentation of evidence 
to a grand jury, nor even, necessarily, with the return of an indictment. It is 
thus frequently appropriate, "in the performance of their duties", for attorneys 
for the government to make disclosures to law enforcement agents to assist the 
attorney in the continuation of a criminal investigation. 

In sliort, disclosures by federal prosecutors to other persons whose assistance 
is needed in presenting or evaluating evidence for use in a grand jury proceed- 
ing or in pursuing the criminal investigation to its conclusion is essential in a 
large number of cases in order to permit the government attorney and the grand 
jury to perform their duties in a responsible and just manner. To require a 
court order in each Instance in which such a disclosure is sought to be made 
would unnecessarily burden the courts with thousands of applications each year. 
See Robert Hatolhnnic, Inc. v. Director of Internal R-cvcnue. 40<! F. Sui)p. 1()!)8, 
1127 (E.D. Pa. 1976). This burden is not justified by the record, which histori- 
cally shows very few occasions in which this power has been misused. More- 
over, for those rare instances tlie penalty of cimtompt and the remedy of sup- 
pression of evidence afford adequate means of redress. We thus support the 
liroposed amendment to Rule 6(e) to clarify the extent of the pro.seeutor's dis- 
closure authority in this area. 
Rule ii(b). Peremptory Challenges 

At present. Rule 24(b) provides that In a capital case'each'side Is entitled 
to 20 peremptory challenges; that in n non-capital felony proserutlonr the de- 
fendant or defendants jointly are entitled to 10 peremptory challenges \yhilc the 
government Is entitled to 6; and that In a misdemeanor prosecution eai h side 
has ."? peremptory challenges. In addition, the Rule permits the court to grant 
additional peremptory challenges to the defendants, but not to the government; 
In any casei , 

The i)ending amendment would both reduce and equalize, as between the gov- 
ernment and the defense, the number of peremptory ctiallenges. In a capital case, 
each side would have the right to exercise 12 peremptory challenges; in a felony 
prosecutloii, the number of percniptorlcs available to each side as a matter of 
right would be 5: and in a misdemeanor case, each side would be entitled to 
2 peremptory.challenges. For good cause shown, the court could grant additinnal 
peremptory challenges, not necessarily on an equal basis, to either the govern- 
ment or the defendant or both. 

A peremptory challenge, of course, unlike a challenge "for cause", permits n 
party In a criminal case to excuse a prospective juror during pre-trial vnir dire 
examination (usually conducted by the court) for any reason, and Indeed nor- 
mally without a reason being stated. See Swain v. Alabama, 380 U.S. 202. 220 
(Iflai). 

Although nothing in the Constitution requires the Congress or the State to 
permit any premeptory challenges, Swain v. Alabama, supra, .S80 U.S., at 210, 
nonetheless, the challenge, by virtue of Its roots in English common law and Its 
persistent use In this country dating from colonial to modern times in both the 
federal and State criminal Justice systems, has become established as n vital 
and necessary part of trial by jury. See Swain v. Alabama, supra, 380 U.S., at 
212-219, recounting the history of premeptory challenges. 

At the same time, while the right to peremptory chnllenc-ps is undeniably still 
an integral feature of the federal criminal Justice process' which few have 

" As  fhp Court In   P«v7fn v.  Alabama notwl, by contrast thp peremptory challenue In 
England lias fallen Into disuse. 
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pruposed to abolish, the trend In our law, evidenced l>y periodic Acts of Con- 
gress on the suliject since 1790, has l)een iu the direction of >i reduction and 
equalization of the numl)er of such challengeii. The States have followed :i i>nr- 
allel course. Sirnin v. Aliibnniu, supra, 380 U.S., at 214-217. Thu.s, the proi>osed 
amendment to Rule '-MCb) Is consistent with the historical trend regarding the 
e.Terclse of peremptory challenges. 

The Department of Ju.stice perceives the issues surrounding the pending amend- 
ment to Rule 24(b) as twofold: first, should the number of peremptory chal- 
lenges available as a matter of right to the parties be the same; and second, 
should the number of such challenges be reduced from their pre!<ent levels. We 
answer both questions In the afBrmatlve. 

Kquallzation of the number of peremptory challenges available as a matter 
of right to both aides in a criminal case is in accordance with the basic pur- 
pose of the peremptory challenges. As the Suiireme Court has stated (Sirnin v. 
Alabama, supra. ,'?80 TT.S., at 219-220) : 

The fimction of the challenge is not only to eliminate extremes of partiality 
on both sides, but to assure the parties that the jurors Itefore whom they try 
the case will decide on the basis of the evidence placed l>efore them, and not 
olherwise. In this way the peremptory satisfies the rule that "to perform its 
hlKh function In the best way 'Justice must satisfy the appearance of justice.'" 
In re Murchison, 340 U.S. 133, 1.36. Indeed the very availability of peremptorlcs 
allows counsel to ascertain the possibility of bla.s through probing questions on 
the voir dire and facilitates the exercise of challenges for cause by removing the 
fear of incurring a juror's hostility through examination and challenge for cause. 
Although historically the incidence of the prosecutor's challenge has differmi 
from that of the accused, the view In this country has been that the system 
should guarantee "not onl.v freedom from any bias against the accused, but also 
from any prejudice against his prosecution. Retween him and the state the scales 
are to be evenly held." Hayes v, Missouri, 120 I'.S. OS, 70. 

Further, as the .\dvi.sory Committee's Note ob.serves: "Proper use of 
peremptories by the government can contribute to a fair trial as effectively as 
proper use by the defendant." Since the government, which represents the 
public In criminal cases, is entitled no less than the defendant to a fair trial. 
It seems appropriate to permit lM)th the government and the defendant to exercise, 
at least initially as a matter of right, an equal number of i>ereraptory challenges. 
Indeed, the inequality that exists under current Rule 24(b) with re.spect to the 
number of peremptories available In non-capital felony cases (10 for the defend- 
ant; 0 for the government) is not ju.stiflable in terms of any apparent imllcy 
embodied in the Rule Itself. Under the present Rule, each side Is entitled to an 
equal number of peremptory challenges in capital cases (20) and In mLsdemeanor 
prosecutions (3). There is no evident reason for the disparity with regard to 
non-capital felonies. Moreover, as the Advisory Committee Note has Indicated, 
Ccmgress "adopted the principle of equality in its most recent legislation dealing 
with the question, the District of Columbia C-ourt Reorganization Act of 1970." 
See 23 D.C. Code 10.1. 

In our view, it is also appropriate to reduce the number of peremptory 
challenges nfforded to the iwrtles in criminal cases. For one thing, as the 
Advisory Committee Note points out, echoing the sentiments of other com- 
mentators, such a retluctlon will accelerate the volr dire process and permit the 
use of smaller jury panels, thereby leading to substantial savings iu public 
niimies. See also Strain v. Alabama, supra, 3S0 T'.S.. at 21(? and nuthoritles cited 
at footnote 10. In addition, the present levels of peremptory challenges. In felony 
cases particularly, do iiot adeuuately guard against the plionomenon. who.«e 
incidence seemingly Is on the ri.se today, of systemitic elimination of members 
of a given class, race or group from the jury imnel. As I am sure members of 
the Subcommittee are aware, it has become a frequent practice for criminal 
defendants charged with political corruption or white collar offenses who are 
financially able to do so to conimLssIon sociological studies and opinion polls 
to determine the attitudes of particular .segments of the community in which 
their trial is being held as a basis for utilizing peremi>tory challenges. Opinions 
may be .samplefl .ind collated according to such factors iis race, color, religion, 
sex. national origin, ccnnoniic st:itus, and the like. In some instances, such 
studies coupled with the judicious exercise of peremptory challenge.s, have 
apimrently been succcssfid In permitting defei'dnnts to shaiie the ultimate trial 
jury and therci>y augment the chances of a favorable verdict. 
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As the Aclvimiry Committee Note indicates, this kini] of utilization of the 
jieremptory challenge right is inconsistent with the policy expressly stated by 
Congress in the Jury Selection (lud Service Act of 1908 that "all litigants" shall 
have the right to juries selected at random from a fair cross-sec-tion of the 
comninnity, without any citizen's being excluded from service on the ground of 
race, color, religion, sex, national origin, or economic status. See 28 U.S.C. 1861, 
1802. Moreover, the increasing tendency of uumied defendants to take advantage 
of such sociological and opinion iwlls will undoubte<lly fuel claims by indigent 
defendants to h:ive such polls conducted in their cases at public expense. Pres- 
sures, heretofore resisted by T'nited States Attorneys and the litigating Divisions 
of the .Justice Department, will also mount on federal i>roseciitors to use public 
funds to conduct like surveys to guide their own exercise of peremptory challenges 
in important cases. 

In onr view it is important to resist the growth of this unhealthy phenomenon, 
which threatens to demean, and undermine the i)erceived fairness of, our criminal 
justice system. Using peremptory challenges systematically to try to mould the 
c«m|)ositlon of a jury by eliminating members of certain classes or ethnic groups— 
even if stich elimination proceeds from erroueons premises as to the attitudes 
of these groups and does not lead in all cases to a favorable result—portrays the 
criminal justice system in a bad light, not as a s.\stem where the verdict is 
primarily dependent, as it should be. upon the (luality of the evidence presented 
and tJie judge's instructions on the law, but upon whether the "proiier'' racial 
or cultural makeup of the jury can be obtaine<l. 

This phenomenon can contiiuie, however, only so long as the number of 
peremptory challenges remains, as it is today, at sufficiently high levels to 
permit effective manipulation of tlie jury panel. Thus, a reduction in the number 
of iK-remptory challenges available to both sides, piirtieularly as it apj)lie8 to 
felony prosecutions, is a projw.sal we look upon with favor, in p-art because it 
is a means of preventing re.sort to improper methods of juror "selection" by the 
parties. 
Iliilc iHc.) (2). Srarch M'arrant upon .S'icorn Oral Tcslhiioiiy 

Presently a se.irch warrant m.iy issue under Rale 41(a) of the Federal Rules 
of Criminal Procedure only upon the retpiest of an attorney for the government 
or a federal law enforcement officer authorized to apply for a search warrant, 
t'nder Rule 41(c). i.'isuance of a search warrant reciuircs a showing of probable 
cause by means of an affidavit sworn to before the magistrate or judge. Under 
Rule 41(d), an officer seizing property pursuant to a warrant must give the 
lierson from whom or from whose premises the property is taken a cop.v of the 
warrant. Bec.mse the federal law enforcement officer requests Issuance of the 
warnmt, executes the supiKirting affidavit, or nee<ls to have a copy of the warrant 
in his possession, the officer must generally go the place where the magistrate 
or judge is sitting if he is to conduct a search under the authority of a warrant. 

The proposed amendment would create a new method of obtaining a search 
warrant. In limited circumstances, it would authorize issuance of a warrant over 
the telephone or by other appropriate means of communication. The araeudnient 
would not repeal any existing provision of Rule 41, nor would it change the 
grounds for issuance of a warrant. Furthermoro. tlie amendment would not do 
away with the search warrant as a document to be carried by an officer making 
the search. 

Issuance of search warrants through the medium of the telephone or otherwise 
under this amendment would be authorized only •'when the circumstances make 
it reasonable to do .so." Otherwise, present procedures would be followed. Pro- 
posed Rule 41(c) (2) could be used only by a "federal magl.strate," a term that 
of course includes a federal judge. The procedure would not be available, 
however, to the Issuance of a federal search warrant by a State judge. 

If the federal magistrate found that the circumstances justified employment 
of this new procedure, he would hear testimony communicated to him by tele- 
phone, radio, or other suitable means. The magistrate must record the sworn 
oral testimony and have it transcriljed. He must then certify the transcription 
and file it with the court. Sworn oral testimony thus recorded and transcribed 
would be deemed an affidavit for purposes of Rule 41. 

Under the proposed amendment, if the federal magistrate is satisfied that 
grounds for issuance of a warrant exist, a written search warrant would be 
drawn up, subject to all the present requirements as to the contents of search 
warrants. The federal officer or governmen!, attorney retpiPi-ting i.ssuance would 
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be requjred to read tlie contents of the proposed warrant. verKatlin,'to the 
magistrate. The m.aplstrate could direct tie making of sijcciflc modifloaflon.s in 
the warrant. Once the form has been iipproved. tlie magistrate would direct the 
federal agent or governmi-nt attorney to sign the magistrate's name on the war- 
rant, which would then be regarded as a duplicate original warrant. The mag- 
istrate's name on the warrant, which would then be regarded as a duplicate 
original warrant. The-nmgi.Ktrate would make out his own warrant, wbtchwould 
be regarded as' the original warrant, upon the face of which he would be re- 
quired to enter the exact time of his issuance of the duplicate original. 

• ITils type of warnuit would be returned in conformity with existing law 
(Rule 41(d)),'with one additional requirement. Upon return, the person who 
gave the sworti oral testimony would have to sign a copy of tbe'trsnterlbed 
testimony. '••   ' 

The extetlsive Advisory Committee Note, I believe, demonstrates that the 
procedure under the amendment is an essential <>qulvalent of the present proce- 
dure. To be sure, there wouid not l)e face-to-foce contact with the affiant, and 
the magistrate would have to work a little hanler than if he had in hand a 
written affidavit to read; but,we share the Advisory Committee's confidence that 
the anieudinent can IK> iinplpincntod without serious difficulty. 

In the Department of .lustice's judgment, moreover, the proposed amendment 
is clearly dcsiralile. The Supreme Court has often indicated that even when 
circumstances iwrmit law enforcement officers to conduct searches without war- 
rants, search warrants should l)e obtained whenever it is reasonably practical 
to do so. E.g., Chinwl v. California. 39.5 U.S. 752, 738 (1069) ; it is not difficult 
to appreciate why the warrant procwlure is preferred. A magistrate can Judge 
the facts fronr a more objective \'icwpoint than can a law enforwment agent 
or a prosecutor. Thus, iuterjecting a judicial officer into tlie determination of 
probable cause tends to further the i)rotectlons accorded to individuals under 
the Fourth Amendment to our Constitution. In addition, persons who are on 
the scene wlieu a seirc-h au<\ seizure occurs may accejit the sitUJtion more 
readily when a written, authoritative document is u-sed than when the officer 
acts on his own. Furthermore, If the magistrate holds that there is not'sufficient 
cause for issuance of a warrant, this may help the officer. He may be able to 
obtain the additional information needed to justify a search, and may then 
succeed in making a case that would have been ruined if he bad acted 
precipitously. 

The proposed amendment will undoubtedly have the effect of rendering it 
more practical for .search warrants to be secured, and will thus reduce the 
incidence of warrantless searches. It will also be of considerable aid to federal 
law enforcement agents in resolving difficult practical and legal problems in 
search and seizure situations. 

As the Advisory Committee Note points out: "Federal law enforcement officers 
are not infre<iuently confronted with situations in wliich the drcumStances are 
not sufficiently 'exigent' to justify the serious step of conducting a warrantless 
se'rch of i)rivate iireniise.s. but yet tliere exists a sigiiKlcant possibility that 
critical evidence would be lost in the time it would take to obtiiin a search war- 
rant by traditional means." In such instances, the proposed amendment will 
create a procedure whereby both the interests of the individual under the Fourth 
Amendment and of society in investigating probable criminal activity can bo 
harmonized. 

Kven where exigent circumstances might in retrospect be found to have 
existed, the procedure under the amendment will be of benefit since law enforce- 
ment officers will have the means, and will thus be encouraged, to opt for the 
safer legal course of trying to obtain a search warrant before taking unilateral 
action. If a team of agents is surveiUing a movable vehicle thought to contain 
Btoleu goods, for example, one can be disi)atched to telephone or radio a mag- 
istrate for a warrant under the new procedure, while the otliers remain at their 
posts ready to make ii warriuule.ss searcU if circumstances dictate the necessity 
or advisability of doing so prior to the time a warrant can be obtained. \Vliile It 
is possible to employ this tactic today, the time ordinarily required to obtain a 
warrant renders it seldom feasible. Cf. United States v. Iinza4a, 473 F.'2d 389 
(C.A. 8 1972) (en banc), cert., denied, 4U U.S. 069 (1973). Under the proposed 
amendment, I would expect that such a procedure would liecome moi-e 
commonplace. . 
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The telephonic search warrant process, which Is presently the law in 
Arizona and California, has rightly been considered to bo constitntioiinl by both 
courts and comineutators. See, e.g., Pvoplv v. Peck, 38 Cal. App. 3d 'J93, {HW-KIOO 
(D.Ct. App. 1974) ; State v. Cymernuin, 343 A. 2d 825, 828-829 (Super. Ct. 
N.J. 1075) ; Israel, Legislative Regulations of Searches and Seizures; The Stichi- 
gan Proposals, 73 Mich. I>. Bev. 221, 200 (1975). It is the conclusion 6t fhe De- 
partment of Justice that the proposal fashioned by the Judicial Conference 
deserves support as an amendment that will both facilitate effective law enforce- 
ment while fortifying the Fourth Amendment safeguards of the Individual. 

Mr. Chairman, that completes my prepared remarks, and I would be pleased 
to try to answer any questions of the Subcommittee at this time. '     ', 

Mr. MANX. One further procedural matter before we recess; Wc have 
received several letters, and statements for inclusion in the record of 
our proceedings on the pending amendments to the Federal/Rules of 
Criminal Procedure. Without objection, the following items will be 
made a part of tlie record: first, a statement submitted by Representa- 
tive Steven D. Symms; second, a statement submitted by John F. Mc- 
Clatchey, Esquire, of Cleveland, Ohio; third, a letter dateji Feb- 
mary 17, 1977, from Irwin H. Schwartz, Federal Public Defender 
for the western district of Washington; fourth, a letter dated Feb- 
ruary 16,1977, from Frank O. Bell, Jr., Chief As.sistant Federal Pub- 
lic Defender, nortliem district of California; and fifth, a letter dated 
February 18,1977, from Lucien IJ. Campbell, Federal Public Defender, 
western district of Texas. 

Each member was sent a copy of these letters yesterday afternoon. 
If there is no objection, tliese items will be made a part of the record. 
Hearing no objection, the five items are a part of our record. 

[The letters and statements follow:] 

STATEMENT OF HON. STEVEN D. STUMS, TO THE SUBCOMMITTEE ON CBIMIRAI, 
JUSTICE, HOUSE CoMMrrxEE ON   THE JUDIOIABY 

RBOABDINO THE PROPOSED AMENDMENT TO RHLE 6(e) OF    • • •'' 
THE FEDEBAL RULES OF CBIMINAL PBOCEDUKE 

BUBMriTEO   ON   FEBBUABT   18,   1977 

Mr. Chairman and Members of the Subcommittee: At the present time. Rule 
6(e), Federal Rules of Criminal Procedure provides in pertinent part as follows: 

"Disclosure of matters occurring before the grand jury other than its de- 
liberations and the vote of any juror may be made to the attorneys for the 
government for use in the ijerformance of their duties." 

On April 2« the Supreme Court promulgated a series of proposed amendments 
to the Federal Rules of Criminal Procedure. 4549 et sag. Included therein is a 
proposed amendment to F.R.Cr.P. (Rule 6(e). Rule 6(e), with that proposed 
amendment, would read in pertinent part: 

"Disclosure of matters occurring before the grand jury other than its delibera- 
tions and the vote of any juror may be made to the attorneys for the govern- 
ment for use in the performance of tlieir duties. For purposes of this suMivision, 
'Attorneys for the government' includes those cnunwrated in Rule 54 (o) ; it also 
includes such other government pasonncl as are necessary to assist the at- 
torneys for the government in the performance of their duties." (proposed 
amendment emphasized) 

The underlying purpose of the proposed change, the thrust of which—though 
not its language—is to permit the attorneys for the Government as defined in 
Rule .54(c)' to obtain expert help from other Government personnel where their 
expertise is required. 

The issue posed by the proi)o,sed amendment is when, to what degree, and 

' "Attorney for tlie ftovernnient" mcnns the Attorney General, nn nnthorlJ^ed nKslsfant of 
the Attorney General, a Tnlted Stntes Attorney, an aiithort7.e*l nefilNiant of n T'nited Statpfi 
Attorney and wlien applicable to c.TSes nrlslni; under the laws of Oiinni means the Attor- 
ney General For Gnam or such other person or pereons as may be authorized by the laws 
of Guam to act therein. 
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pursuant to what conditions grand jury secrecy must give way to the asserte<I 
practical need for expert teclinical assistance by the attorneys certified to the 
grand jury. 

The proposed Rule, which contemplates access to grand jury transcripts, as 
well as documentary material, in effect permits administrative agency jjersonnel 
to be present in the grand Jury room despite the structures of Rule 6(d).' 
Administrative personnel thus are kept physically out of the room but may have 
access to all that happen.s there except the grand jury's deliberation and vote. 
Moreover, this would occur despite the assurances typically given to witnesses 
that only those persons in the grand jury room know what transpires there. 
What has develoi)ed, and what would be perpetuated by the proposed amend- 
ment, is a grand jury system having only a show of sec-recy. 

The temptations encouraged by the proposed amendment are obvious and 
easily illustrated. Over the i)ast few years, it has become increasingly common 
to start an administrative investigation and, before it is completed, for tlie ad- 
ministrative agency to ask the local U.S. Attorney to convene a grand jury to 
investigate the same matter. The agency personnel who have worked on the 
matter are then made available to the U.S. Attorney to assist in directing the 
grand jury. The U.S. Attorney may know little about the Investigation and relie.s 
totally on the administrative agency personnel. In effect, the grand jury is made 
a tool of the administrative agency as a method to continue the administrative 
investigation to pursue both civil and criminal investigatory objectives. 

The advantages from the Government's view are signitioant, even wlien the 
agency involved has its own broad investigatory and compulsory process powers. 
The administrative agency is enabled to use the grand jury's process to obtain 
documents and testimon.v. The grand jury proceedings are secret and the wit- 
nesses before the grand jury have less rights than those appearing before 
administrative agencies. The usual Fifth Amendment and Due Process safe- 
guards are not allowed in the grand jury process. One need not know he is 
being investigated; one need not know the charges against him; one may not 
have counsel in the grand jury room; one may not guard his testimony with 
a Fifth Amendment privilege, as it may be compelled by the u-ise of immunity. 
The Government can insulate both the course of the investigation and the 
extent of the information learned by waving the flag of secrecy, even though 
.lecrecy has become a one-way street. The result is that there is a significant 
imbalance In favor of the government in preparation for trial, and the proposed 
amendment would increase that imbalance. 

There is something hypocritical at best in a grand jury system that on the 
one hand assures that no unauthorized person, including counsel for witne.sses 
and targets, is permitted in the grand jury room but yet iiermits the attorneys 
certified to the grand jury to make wholesale disclosures of grand jury proceed- 
ings to other Government ])ersonnel without any real judicial review as long as 
the attonie.vs feel that such disclosure may be helpful to permit them to per- 
form their duties. The proposed amendment to the Rule cuts the tension between 
grand jury secrecy and the limited need of the Department of Justice, with its 
vast resources, for additional outside assistance in needless fashion and without 
adequate consideration. 

Thus, given the important interests involved in this matter, at a minimum 
the proposal should be changed to permit assistance by government personnel 
only when a particularized and compelling need arises. That disclosure should 
then be limited, both as to the number of personnel used by the government and 
to the amount of transcripts or documents shown to the government personnel. 
Those recipients of the secret testimony and documents should then be precluded 
from giving any testimony in future grand jury proceedings or criminal proceed- 
ings involving matters considered by the grand jury. They should further l>e 
precluded from having any role in future civil proceedings involving matters 
considered by the grand jury. 

While I do not mean the foregoing to be exhaustive, I hope it does illustrate 
the serious potential that the ambiguous proposed amendment to the present 

»"(<!) Who Unii He Pre'cni. Attorne.vR for the povprnment. tlip wltnpsspa tinder ex- 
Bmlnntlon, Interpreters when needed nnd. for the pnrpose of taklne the evidence, a 
Rtenocrapher or operator of a reeordlne device may he present while the crand jiirv Is In 
sessinir. but no person other than the jnrors may be present while the ?rond jury is 
deliberating or voting. As amended Feb. 28, 1966, 383 T'.S. 1096, eH. July 1, 1900." 
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Rule has of abrogating traditional and constitutional notions of grand jury 
secrecy. 

Thank you for your consideration. 

STATEMENT OF JOHX F. MCCI^TCHET, MEMBER OF THE OHIO BAR 

My name is John F. McClatehey. I have been a member of the Ohio Bar 
since 1907, and am presently a member of the Bars of the United State.s District 
Court, Northern District of Ohio; of the Third, Sixth, Seventh, Eighth, Ninth 
and Tenth CiTcuits, United States Courts of Appeals; and of the United States 
Supreme Court. 1 have been in active practice in the antitrust area since UXH), 
and am presently Chairman of the Antitrust Law Section of the Ohio State 
Bar Association (although I submit these comments in a personal capacity and 
not on behalf of that Section or the Bar Association). Since 1960, I have 
represented numerous companies under investigatiou by antitrust grand juries, 
have followed developments in the criminal antitrust area, and have defended 
two criminal antitrust pro-seuctions: V.S. v. Acrotjuip Corporation, 284 F.Supp. 
114, 1968 CCH Trade Cases 1172,450 (K.D. Mich. 19«8) ; and U.S. v. Beniiingir 
Co., et al., 430 F.2d .584, 1970 CCH Trade Cases H 73,260 (8th Cir. 1970). 

I respectfully submit the following comments on the proposed amendment to 
Rule6(e) : 

A. SUMMARY 

Jly major suggestion regarding the proposed amendment is that, if any amend- 
ment to Riile 6(e) is to he made, it l>e coupled with (1) liberalization of the 
JenckB Act and (2) a requirement that access by non-lawyers to grand jury 
documents and transcripts of testimony be permitted only upon Court order for 
good cause shown following notice to each person whose testimony or Documents 
are involved. 

B. DISCUSSION 

1. At the present time, Rule 6(e), F.R.Cr.P. provides in ipertitent <part as 
follows: 

"Disclosure of matters occurring before the grand jury other than its de- 
liberations and the vote of any juror may be made to the attorneys for the 
government for use in the i)erformance of their duties." 

Rule54(c), F.R.Cr.P. provides: 
"As used in these rules the term . . . 'Attorney for the government' means the 

-Attorney General, an authorized assistant of the Attorney General, a United 
States Attorney, an authorized assistant of a United States Attorney, an author- 
ized assistant of a United States Attorney and when applicable to cases arising 
under the laws of Guam means the Attorney General of Guam or such other 
person or persons as may be authorized by the laws of Guam to act therein." 

On April 26, 1076, the United States Supreme Court approved (subject to 
review by Congress) the following amendment to Rule C (e) : 

"Disclosure of matters occurring before the grand jury other than its deliber- 
ntions and the vote of any juror may be made to the attorneys for the govern- 
ment for use in the performance of their duties. For purposes of this gubdivision, 
"atlonieps for the yovernmenl" ijwludca those enumerated in Rule 54(c); it 
also includes such other government personnel as arc necessary to assist the 
attnrneys for the government in the performance of their duties." [Proposed 
amendment in italic] 

Under the proix)sed amendment, non-lawyers would, without prior notice to 
witnesses or to persons from whom documents were obtained and without prior 
Court order, be iJermitted to examine transcripts of testimony of witnesses before 
a Grand Jury and documents produced before the Grand Jury pursuant to sub- 
IH)ena duccs tccum. 

2. In practice, the phra.se "matters occurring before the grand jury" means: 
(a) Documents produced before the Grand Jury pursuant to subpoena duccs 

tccum ("Grand Jury Documents"). 
(b) Transcripts of testimony of witnesses before the Grand Jury ("Grand Jury 

Transcripts"). 
In general, it is much easier for a criminal antitrust defendant to gain access 

to Grand Jury Documents than to Grand Jury Transcripts. 
(a)  Grand Jury Documents. Rule lC(b) provides as follows: 
"Iipon motion of a defendant the court may order the attorney for the govern- 

ment to permit the defendant to Inspect and copy or photograph books, papers, 
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documents, tangible objectB, buildings or places, or copies or portions thereof, 
which are within the possession, custody or control of the goremment, upon a 
showing of materiality to the preparation of his defense and that the request is 
reasonable. Kxcept as provided In subdivision (a), (2), this rule does not author- 
ize the discovery or inspection of rejwrts, memoranda, or other internal govern- 
ment documents made by government agents in connection with the Invsatigation 
or prosecution of the case, or of statements made by government witnesses or 
prospective government witnesses (other than the defendant) to agents- of the 
government except as provided in 18 U.S.O. § 3500." 

In practice, at the time an antitrust indictment is issued, government attor- 
neys normally obtain from the court an order impounding all documenta produced 
before the Grand Jury, and defen.se counsel normally obtain early and full access 
to those documents under Rule 16(b). 

(b) Orand Jury Tran»cnptg. There are several ways in which criuilnal anti- 
trust defendants can seek access to Grand Jury Transcripts: •   • 

(i) The Jencks Act, 18 U.S.C.A. Section 3CKH), provides as follows; 
(a) In any criminal prosecution brought by the United States, no statement 

or report in the possession of the United States which was made by a Government 
witnes.s or prosi)ective Government witness (other than the defendant) shall be 
the subject of subpoena, discovery, or inspection until said witness has testified 
on direct examination in the trial of the case. 

(b) After a witness called by the United States has testified on direct exam- 
ination, the court shall, on motion of the defendant, order the United States to 
produce any statement (as hereinafter defined) of the witness in the possession 
of the T'ultcd States which relates to the subject matter as to which the witness 
has testified. If the entire contents of any such statement relate to the subject 
matter of the testimony of the witness, the court shall order it to be delivered 
directly to the defendant for his examination and use. 

(c) If the United States claims that any statement ordered to be produced 
\mder this section contains matter which does not relate to the subject matter of 
the testimony of the witness, the court shall order the United States to deliver 
such statement for the Inspection of the court in camera. Upon such delivery the 
court shall excise the portions of such statement which do not relate to the subject 
matter of the testimony of the witness. With such material excised, the court shall 
t-hen direct delivery of such statement to the defendant for his use! if, pursuant 
to such procedure, any portion of such statement is withheld from the defendant 
and the defendant objects to such withholding, and the trial Is continued to an 
adjudication of the guilt of the defendant, the entire text of such statement shall 
be preserved by the United States and, in the event the defendant appeals, shall 
be made available to the appellate court for the purpose of determining the cor- 
rectness of the ruling of the trial judge. Whenever any statement Is delivered to 
a defendant pursuant to this section, the court In its discretion, upon application 
of said defendant, may recess proceedings in the trial for such time as It may 
determine to be reasonably required for the examination of such statement by 
said defendant and his preparation for its use in the trial. 

(d) If the United States elects not to comply with an order of the cotirt under 
subsection (b) or (c) hereof to deliver to the defendant any such statement, or 
.such portion thereof as the court may direct, the court shall strike from the record 
the testimony of the witness, and the trial shall proceed unless the court in Its 
discretion shall determine that the interests of justice require that a mistrial be 
declared. 

(e) The term "statement", as used in subsections (b). fc), and (d) of this 
section in relation to any witness called by the United States, means— 

(1) n written stntemont made by said witness and signed or otherwise 
adopted or approved by him : 

(2) a stenographic, mechanical, electrical, or other recording, or a tran- 
scription thereof, which is a .<inbstnntlally verbatim recital of nn oral state- 
ment made by said witness and recorded contemporaneously with the making 
of such oral statement: or 

(3) a statement, however, taken or recorded, or a transcription thereof. 
If any. made by said witness to a grand jury. 

In practice, district judges in criminal antitrust cases either have applied the 
Jencks Act to deny access by defense counsel to a trial witness' Grand Jury testi- 
mony until after the witness' direct testimony at trial (as in the licniiimjer case 
referre<l to above), or have permitted such access only shortly before the direct 
testimony Is given at trial (as in the Aeroquip case referred to above—2 days in 
advance). , .i  •: 
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(U) Rule 16(a) (3), F.R.Cr.P., provides as foUows: 
"Upou motion of a defendant the court may order the attorney for the govern- 

ment to permit the defendant to inspect and copy or photograph any relevant 
. . . (3) recorded testimony of the defendant before a grand jury." 

Individual defendants in antitrust cases have not used Rule 16(a) (3) because 
they have not normally testified on substantive matters before the Grand Jury 
(those wlio do so testify normally obtain immunity and are not prosecuted). 
Coriwrate defendants have had varying degrees of success in obtaining access 
to Grand Jury testimony of their present and former officers and employees 
under Rule 16(a)(3). 

3. An Antitrust Grand Jury normally runs for a year or more, and usually 
proceeds initially by subpoenas tltices tecum directed to companies midef investi- 
gation, then to testimony of present and former officers and employees, 9f those 
companies and of suppliei's, comi)eti tors and customers, then to report and 
recommendation to the Assistant Attorney General by the Government lawyers 
conducting the Grand Jury, and then to indictment. Government lawyers con- 
sequently have many months to examine and absorb tlie contents pf all Grand 
Jury Documents and all Grand Jury Transcripts, and normally have, or are able 
to have, their ease well-prepared by the time the indictment is issued. 

While defense counsel may cooperate with each other during the course of 
the Grand Jury investigation by excliauging copies of Grand Jury Doci^ments 
and the contents of debriefing statements, defense counsel in many instances 
do not cooiierate with each other at all, and even where they do, sucti'coopera- 
tion is an Imperfect substitute at best for the government lawyers' access to all 
documents and all transcripts of actual testimony. 

The result is that there is a significant imbalance In favor of the government 
attorneys in preiwratiou for trial of a criminal antitrust case, and the proposed 
amendment would increase that imbalance. 

4. A major concern of any company under investigation by an antitrust Grand 
Jury is leaks: that the company Is being Investigated, or that the contents of 
its documents will be disclosed, or that the identity and testimony of its officers 
and employees testifying before the Grand Jui"y will become known. The gov- 
ernment lawyers conducting an antitrust Grand Jury are more likely than 
non-lawyers to understand the seriousness of the secrecy obligation and to 
avoid intentional or unwitting (Usclosure of proceedings before the Grand Jury. 
Tlie proposed amendment to Rule 6(e) increases the risk of leaks, and it is 
likely to make companies and Individuals less Inclined to cooperate and he forth- 
right in the Grand Jurj' investigation. 

5. It is possible that a non-lawyer wl>o examines Grand Jury Transcripts 
and Documents will later testify at trial. Where this occurs, a serious risk 
arises that the non-lawyer will shape his testimony to take account of what 
he has learned from the Transcripts and Documents. 

6. In summary, there appears to be no good reason for exposing Antitrust 
Grand Jury Transcripts and Documents to anyone other than the government 
attorneys conducting the Grand Jury Investigation : 

(a) government attorneys are present when (Sraud Jury testimony is taken; 
(b) they have many months and normally at least over a year before trial 

to review and absorb Grand Jury Documents and Testimony; 
(c) they must review both Testimony and Documents thoroughly in order to 

present their case at trial; 
(d) they already possess a great advantage over defense counsel With respect 

to Trans(!ripts so long as the Jencks Act is in effect; 
(e) the prosi)ect of disclosure of Transcripts and Documents to non-lawyers, 

without prior notice or court approval, will undermine public confidence in the 
secrecy of Grand .Tury proceedlnt's. 

One additional factor suggesting restraint in further strengthening the govern- 
ment's hand in the criminal antitrust area is the 1974 amendment to the Sher- 
man Act by which violation of that statute is made a felony punishable by a 
maximum of three years imprisonment and a .?100,000 fine for individuals, and 
a maximum .$1,000,000 fine for corporations. 15 U.S.C.A. §§ 1, 2 and 3, as amended. 
I'rior to this amendment, violation was a misdemeanor punishable by a maxi- 
mum of one year imprisonment and a maximum $50,000 fine for both Individuals 
and coriHjrations. 

If any mndifli-:ition of the existing rule is to be made, it should be wupled 
with liberalization of the Jencks Act and a requirement that access by non- 
lawyers to Transcripts and Documents be permitted only upon Court order for 
good cause shown following notice to each person whose testimony or doctunents 
are Involved. 
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FEDERAL PUBLJC DEJ-ENDEB, 

WCBTEBN   UlSTBKT   OF   WASHISQTOS, 
U.S. CoiBT HOUSE, 

Seattle, Wa»K Fehruary 17, 7977. 
HorsE SUBCOMMITTEE OS CBijnxAi. PBOCEDUBE, 
snm Raybum Office Building, 
Wa»liington,  D.C. 
(Attention of Thomas Uutchitton.) 

DEAR MB. HL'TCHISOS : I wotild like to express m.v tbouKhtti on the current vnlr 
flire procedures in federal criminal caseti in liRbt of the snl>C()mmittee's con.sider- 
ation of proponed Rule 24 of the Fe<leral Kulew of ('riniinal Procedure. 

M the present time in this district, the jur.v selection plan passes mu.ster 
under both statutory and constitutional standards. .Nonetheless there is a defi- 
nite and unfortunate uuderrepre-sentation of nou-nUites and .voung persons, for 
I>erson8 in these groups are frequently excuse<l because of the Irardship which 
would result from jury service. This, of course, presents a major proldeni in 
cilitainittK an appropriate cross-section of the comniunit.v to serve in a criminal 
<-:ise. Reduction of the number of jieremptory <hrtllenges i»ermitted the defense 
will only aggravate the situation. 

In this ilistrict jiresent jury selection procedures consume only one-half to 
one-hour of the court's time. Tlie reduction in the numlier of challenges iier- 
niitted would 8uve no more than five to ten minutes of that period. It would 
seem therefore that there is little to be gained and much to be lost under the 
terms of proposed Rule 24. 

Very truly yours, 
IRWIN H. SCHWABTZ, 
Federal Public Defend'— 

FEDEBAL PUBLIC DEKENDEK, 
NWtTHEBX DiSTBlCT OK CALIFOB.MA, 

FEDERAL BUILDING, 
San Francisco, February 16, 1977. 

Hon. jA.MEa R. MAXS, 
.Subcommittee on Criminal Justice, House Committee on the Judiciary, House 

Office Building, Washington, D.C. 
Mv DEAR COKGBEBBMAN MANN : I understand that your subcommittee will soon 

be considering proposed changes in Rule 24, Federal Rules of Criminal Proce- 
dure, as It relates to the number of peremptory challenges in criminal cases. 

As you know, it is the general practice in federal courts for the trial judge 
to conduct the questioning of the jury, after considering questions proposed by 
the iiarties. Rarely is counsel permitted an opportunity to pose questions to 
potential jurors. While I am confident that most judges conscientiously seek to 
obtain a fair minded jury, there are obvious limitations inherent in a .system 
which, for all practical purix)ses, precludes the type of personalized t'oir dire 
traditional in state courts In California. To further limit the parties' rights to 
challenge the fairness of a potential juror by such a restriction on peremptory 
chtillenges must adversely affect the Integrity of the jury system. 

From a practical viewpoint, such a limitation on i)eremptory challenges may 
effect a greater consumption of trial time than is presently used in jury selection. 
If such challenges are limited to five (and the usual practice of requiring joint 
exercise in multi-defendant cases is followed), most counsel will be required 
to Insist on more detailed voir dire e.^amination to support challenges for cause. 
It has been my experience that In tlie routine cases, challenges for cause are 
seldom exercised, not because good reasons for rejection do not exist, but be- 
ciiJise it Is slnii)ler to remove the juror by i>ereniptory challenge. 

.\ddilionally. I do not feel that the minimal time .«aved by a reduction of 
defense peremptory challenges is worth the tlireat to what many consider the 
public's last stronghold against governmental oppression. Traditionally, It has 
been the absolute right to trial by jury that has maintained in many citizens 
continued respect for our judicial system. The Importance of preserving this 
right must l)e paramount to the expediency of saving i)erhaps a half hour of 
court time. Those of us having dally contact with the criminal justice .system 
are mindful of the tremendous drain on our courts and judges, but we cannot 
erode the right to an impartial jury simply to speed up the trial process. We 
should remember Willliim Pitt's words: "Nece.ssity has l)een the plea for every 
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infringement of Iiuman freedom. It Is the argument of tyrants; it is the creed 
of slaves." 

I urge your subcommittee to oppose the reduction of peremptory challenges 
(•ontnine<l in proj)Osed Rule 24; should your subcommittee approve of the reduc- 
tion, I would suggest that each defendant tried should have a right to exercise 
five chfiUengcs. 

ResiiectfuUy submitted, 
FRANK R. BFXI,, Jr.. 

Chief Assistant, Federal Public Defender. 

FEDERAL PUBLIC DEPEXDEB, 
WESTERN DISTRICT OF TEXAS. 

FEDERAL BUILDINO, 
San Antonio, Tex., February 18, 1911. 

Hon. .TAMES R. MANN, 
Cliaii iiiini, Hnbrommitlrc on Crimiual .Justice, House Committee on the Judiciary, 

House Office Biiildint/, Washington, D.C. 
DEAR CONOBESSMAN : It is my understanding that tlie Sulx-ommittee on Criminal 

Ji'stice which you chair w'ill con.sider the above referenced cliange to the Federal 
Rules of Criminal Procedure next week. The proi)osal, as you are aware, would 
de<Tease the number of peremptory challenges in every grade of criminal case, 
and iilace the government anil the defendant at parity in felony cases, with each 
side entitled to five peremptor.v challenges. 

I take this opportunity to present my views In opimsition to the proposed rule. 
The right to trial by jury Is a snl)stantial right, and of course a distingni.shing 

feature of our criminal jurisprudence. In my opinion the value of that right is 
already diminishHi by i)ractice under the rule i>ermitting solely judge-conducted 
examination of prospective jurors. I arrive at my views with perspective of five 
years' experience as a state court prosecutor, prior to assumping my present posi- 
tion within the federal system. In Texas courts, attorneys are permitted to address 
the jury panel generally, and to make individual inquiry of prospective jurors 
In order to explore possible grounds for challenge for cause, and to enable them 
to use iJeremptory challenges iu an informed, intelligent manner. 

It is only by the experience gained in those years of personally addressing pro- 
.>«I)ective jurors, and by judlcicms u.se of the challenges provided by the existing 
Rule 24, that I believe myself able to seek effectively an Impartial trial jury in 
fcHleral court. The value of the right to trial by jury should not be further 
diminished by decreasing peremptory challenges below a number sufBcient to 
provided a reasonable expectation of selecting an unbiased jury. 

The biased juror is the bane of the system. The juror who decides a criminal 
case on his own prejudices, rather than on available evidence and applicable law, 
Is the "joker in the deck," which both sides seek to eliminate. Any minimal sav- 
ings in court time and juror utilization gained by amendment of the rule would, 
in my opinion, likely be offset many times over by the increased likelihood of hung 
Juries and costly retrials. Also to be c-on.sidered is the potential Increase in ai>pel- 
hite litigation of trial court rulings cm challenges for cause, which might result 
from decreasing f)eremptory challenges below a reasonable level. 

I urge the Subcommittee to resist the illusion of false judicial economy which 
the revision might offer, and to oppose any further erosin of the real value of 
the institute of trial by jury. 

llianking you in advance for your consideration of these views, I remain 
Very truly yours, 

LuciEN B. CAMPBELL, Federal Public Defender. 

Mr. MANN. The subcommittee will now stand adjourned luitil 9:30 
tomorrow morning. 

[Whereupon, at 1:1.5 p.m., the hearin<r was adjourned, to reconvene 
at 9:30 a.m., Thursday, Februai y 24,1977.] 





PROPOSED AMENDMENTS TO THE FEDERAL RULES 
OF CRIMINAL PROCEDURE 

THTTBSDAY, FEBRUABY 24, 1977 

HorrsE OF EEPRESENTATIVES, 
SUBCOMMITTEE ON CRIMINAL JUSTICE 

OF THE COMMITTEE ON THE JUDICIART, 
Washington, D.C. 

The subcommittee met at 9:30 a.m. in room 2237, Kaybuin House 
Office Building, Hon. James K. Mann [chaii-man of the subcommittee] 
presiding. 

Present: Representatives Mann. Holtzman, Gudger. and Hyde. 
Also present: Thomas W. Hutchison, counsel; Robert A. Lembo, 

assistant counsel; and Raymond V. Smietanka, associate counsel. 
Mr. MANX. The subcommittee will come to order. The Subcommittee 

on Criminal Justice today resumes the study of the proposed amend- 
ments to the Federal Rules of Criminal Procedure that it began yes- 
terday. Our witnesses include representatives of the Judicial Confer- 
once, a.representative of the American Bar Asswiation, Federal public 
defenders, and a practicing attorney. 

As I indicated yesterday, the subcommittee faces a serious time 
deadline. Since the proposed amendments will take effect August 1, 
1977, the subcommittee nmst act expeditiously if legislation is to be 
enacted before then. We appreciate the cooperation of the witnesses 
in meeting our deadline. 

In recent years, rules changes proposed by the Supreme Court have 
encountered congressional opposition. The Congress has delayed the 
effective dates of tlie Federal Rules of Evidence, the April 1974 amend- 
ments to the Federal Rules of Criminal Procedure, and the habeas 
corpus rule^, as well as the effective date of the proposed amendments 
to the Federal Rules of Criminal Procedure that are presently under 
consideration. In addition, Congress has actually amended some of the 
rules that have been proposed. 

All of this suggests to me that the subcommittee ought to look at 
the enabling acts and review the rulemaking and amending process. 
I am aware that other members of the subcommittee are interested 
in this subject, and I understand that the Chief Justice is likewise 
concerned about it. I am hopeful that the subcommittee will be able 
to look into the matter in the not-too-distant future. 

Our first witnesses today are Judge Roger Robb and Prof. Wayne 
LaFave. who will testify on behalf of the Judicial Conference of the 
United States. 

(88) 
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Gentlemen, come forward to the table. Judpe Robb was appointed 
to the U.S. Court of Appeals for the District of Columbia Circuit 
in 1969 and has served there with distinction. He is a member of 
the Advisory Committee on Criminal Rules, the body responsible 
for the initial draftinj; of the proposed amendments. We are pleased to 
liave you here today, Jiidfre Robb. 

Wayne LaFave is nrofessor of law at the Univei-sity of Illinois 
and has appeared before our subcommittee on prior occasions. He 
serves as the reporter to the Advisory Committee on (^riminal Rules, 
and it is a privilege to welcome him here again. 

AVe have received copies of the written statement prepared by Pro- 
fessor LaFave and. without objection, it will be made a part of the 
recoi'd. 

ISIi". MANX. Gentlemen, you may proceed as you wish. 

TESTIMONY OF JUDGE EOGER ROBB, U.S. COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT, AND PROF. WAYNE 
LAFAVE, UNIVERSITY OF ILLINOIS COLLEGE OF LAW 

Judge ROBB. Thank you. gentlemen. 
Mr. LaFave has a statement to make to the committee. 
Professor LAFAVE. Mr. Chairman, with your permission, what I 

would like to do is to make a br ief statement with respect to each of the 
rules before the connnittee and perhaps stop after each o!ie so that both 
of us could respond to questions with respect to that rule and then 
move on to the others, as they aix? all separate matters. 

Judge Robb and I appreciate very much being able to appear on 
behalf of the Judicial (Conference to present our views with respect to 
the proposed ndes. As yoti know, the Advisory Committee notes ac- 
companying the rules go into some detail as to the reasons behind them. 
I do not plan to go into all of that here, but will try to summarize the 
major considerations that led to their adoption. 

I would like to do one thing before I get into the rules themselves, 
if I might., because of a comment that I noted in one of the prepared 
statements. I would like to point out the process by which the ndes got 
here. The rules were prepared by the Advisory Committee on Criminal 
Rules late in 1972. They were approved for distribution to the bench 
and bar by the Standing Committee on Rules of Practice and Proce- 
dure in e^irly 1973. Thereafter, a total of 3,000 copies of that prelimi- 
nary draft were printed and circulatetl. 

In addition thereto, this preliminary draft was reprinted in the 
Federal Supplement and Federal Reporter and Supreme Court Re- 
porter advance sheets for June of 1978 and thus reached, I think, 
^•ir(ually every lawyer in the country having some interest in Federal 
criminal practice. 

In each instance, the Reporters on their cover drew attention to tlic 
fact that the pro]iosed rules were inside and there was a letter from 
the Judicial ('onference re(|uepting responses not later than Febru- 
ary 1, 1974. So the Iwnch and bar were given more than 6 months to 
resi)()nd to the preliminary draft. Vt'c did receive a good number of 
resimnse.s, which led in many instances to revi;sions in the preliminary 
draft, so that the rules you now have before you in many respects are 
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different and perliaps better than what was originally circulated. The 
rest of the history I believe j'ou know. 

Mr. MANN. YOU have been involved in this process with the Advisory 
Committee since 1973. Did you serve on the Advisory Committee when 
other rules were promidgated ? 

Professor LAFAVE. Prior to that date ? 
Mr. MANN. Yes. 
Professor LAFAMC. NO. 
Mr. MANN. DO you know whether the Supreme Couit ever nuikea 

an}' changes in the proposed rules that tlie Judicial Conference for- 
wards to it? 

Professoi- LAFAVE. Yes, it has happened. 1 do not know of any re- 
cent examples, but I kuov,- tliat it has happened on rare oooasions. 

Mr. MANN. IIOW about tlie Judicial Conference itself making 
clianges in the Advisory Committee's recommendations ? The Advisory 
Conrmittee recommendations go to the standing committee^ 

Professor LAFAVE. YOS, the procoi^s is that tltc Advisoiy Coni'iiittoe 
puts together a preliminary draft and then it is sent to tlie st;inding 
coumiittee for permission to circulate. They do not study the draft in 
great detail at that point. It is then circulated to the bench and bar and 
then we receive the comments and then the Advisory Committee goes 
through it again and revises. It then goes to the standing committee 
and tlie standing committee has on occasions made significant dianges 
in what the Advisory Committee has proposed. 

The rules i;reviously before this committee deiiling with rule 4 and 
the use of alternatives to the arrest warrant are an exam])le. Some of 
those provisions. I think the ones that ultimately were dropped out of 
the rule, were proposed not by the Advisory Committee, but were added 
by the standing committee. 

Judge RoBB. I might add, Mr. Chairman, that certainly in recent 
times frequently a member of the standing committee, one or more 
members of the standing committee, will attend the meetings of the 
Advisory Committee. For instance, the last meeting we had, as I recall, 
Mr. Bel"!, a memlier of the standing committee, was there and also 
Judge Thompson from Baltimore. So we have a rather close liaison 
between the two committees. 

Mr. MANN. Thank yon very much. 
Professor LAFAVE. The example I Avns trying to come up Avith 

a minute ago now comes to me and it is rule 48 dealing with dismissal. 
It says: "The attorney or the U.S. attorney may by leave of court 
file a dismissal." I recall a question arising as to where that "by leave 
of court" language came from. History indicated it was not in the 
rule as it was forwarded by the Judicial Conference, but that it had 
l)een added by the Supreme C^urt. So it does happen on occasion. I 
think the occasions are rare. 

If I may then turn to rule 6 dealing with the grand jury, there are 
two amendments. One. I think, is fairly routine and noncontroveisial. 
It appears on lines 2") through 29. It substitutes the phra.se "Federal 
magistrate" for court, indicating who jnay order that the indictment 
lie kept secret. This simply corresponds to a change in the subdi- 
vision of that rule which has already been adopted by the Congress. 
Likewise, the phrase "given bail" has been changed to "released pend- 
ing trial" so that it conforms to tlie Bail Refonn Act. 
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The significance of rule 6(e) is that it elaborates the existing pro- 

vision concerning disclosure of matters occurring before the grand 
juiT to attorneys for the (Jovernment. It adds a sentence which says: 
"For purposes of this subdivision attorneys for the Government in- 
clude such other Government personnel as are necessary to assist the 
attorneys for the (lovernment in the performance of their duties." 

The purpose of this added sentence is to make it clear that rule 
r)(e) does not forbid U.S. attornej's flom making use of this expertise 
from other Government employees when that outside expertise is, in 
fact, necessary for the U.S. attornej- to carry out his duties. Experi- 
ence has sl.own that often the U.S. attoiTiey does need some kind of 
expert assistance, whether it is an FBI agent to simply check out a 
statement, or perhaps IKS or SE(^ pei-sonnel to examine the books and 
records that have been subpenacd or to make evaluation of handwrit- 
ing exemplai-s or something like that. 

So the problem does arise witli some frequency and the longstand- 
ing practice has been for the U.S. attoiney to make use of these per- 
sonnel. The new sentence tends to legitimate the longstanding practice 
by recognizing and making clear that it does not conflict witli the rule. 
The Advisory Committee note says that the case load on this point is 
somewhat limited. Since those words were written there have been a 
number of other cases decided. They have rather consistently con- 
cluded that the practice is permissible. 

T think the one thing that needs to be stressed alwiut this particular 
change is that it only contemplates the U.S. attorney using these other 
Government personnel when it is necessary for tie U.S. attorney'.s 
work. What it does not contemplate at all is the turning over of this 
information to the other Government agencies themselves. The circum- 
stances in which that can happen are dealt with in another part, of rule 
6(e) which is not changed at all; namely, the part that says that a 
court can direct disclosvire only preliminary to or in connection with a 
judicial proceeding. 

There is a good bit of case law that has developed as to the mean- 
ing of that part of 6(e) and, generally, the cases say that the grand 
jury material cannot be turned over to an administrative agency for 
purely administrative pioceedings, because that is not a judicial pro- 
ceeding. But there are occasions when an administrative agency can 
show sufficient need with respect to pending judicial proceedings. 

The point is that no change is being made in that part of the rule, 
so the barriers to administrative agencies getting their hands on this 
material still exist. I think that is all we need to say preliminarily 
about rule 6 and we wovdd be glad to respond to any question with 
respect to that rule. 

Mr. MANX. Does anyone have any questions ? 
Mr. HYDE. Professor, as I understand your testimony, it is that as- 

surances that information divulged before the grand juiy for which 
the U.S. attorney wants help from, say, the SE(' or the IRS in intei'- 
preting, will be immunized from access by tlie administrative agi>n- 
cies because of case law. 

Professor LAFAVK. That is correct. 
Mr. Hi-DE, Don't you think it would be well if it were specified in the 

full now that we aie broadening access to this information or the avail- 
ability of this information to assistants of the U,S. attorney, to specify 
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in the rule that it is for a very limited purpoHc, namely, the excluFiye 
purposes for which the {jranrl jury is impaneled, rather than leaving it 
to the—having to searcii out the case law i 

Professor LAFAV>:. Mr. Hyde, I guess I would agree that tliat point 
ought to be made clear.My own personal feeling is tiiat it is clear in 
the present draft because it specifically states that it must be necessary 
to assist the attorneys for the Government in tlie performance of their 
duties. 

Mr. HYDE. The Government attorney's duties are rather broatliy 
based, are they not ? 

We are talking about their duties with reference to the particular 
matter imder investigation now. 

Professor L.\FAVE. Yes, but Government attorney's, the U.S. at- 
torney's business or duties, does not extend to the matters before other 
agencies or administrative agencies. Tliat is why I think what is con^\ 
templated will happen here, taking your example, is that an expert j 
from the SEC, who perhaps can understand and interpret certain  I 
corporate documents, will be allowed to examine the documents and 
and then relate to the U.S. attorney wliat their significance is. I 

What he can't do is cart the documents off to the SEC and then jj 
say, "Why don't we make use of these documents for some proceeding 11 
of our own against these people ?" -' 

Mr. HYDE. I liave an open mind on this but the limitation is in the 
broadening of the definition of attorneys for Government. It includes 
those enumerated in 54(c) and such other personnel as are necessary 
to assist the attorneys for the Government in the performance of 
their duties. That is defining them but doesn't restrict what they are 
going to do with the information once they have learned it. Once this 
IRS fellow has sat there and learned that the president of the ABC 
Co. is not reporting all of the income, he then tiptoes back to the IRS 
and how does he expunge that from his mind ? What penalties would 
exist if he were to use that information ? 

I guess what I am saying is, would it harm the verbiage of the rule 
to specify that there is a limit on the use of the information divulged 
by these other governmental personnel. 

Professor LAFAVE. Judge Robb, do you see any difficulties with 
that? 

It seems to mo that is the intention l)ehind the proposed change.   -^ 
Judge RoBB. Off the top of iny head, it would seem to me, Mr. Hyde, \ 

that if some agency improperly received and used information de- 
rived from this source that you might have a situation analogous 
to a wiretap that was unlawful and the court could take care of tliat 
in due course. In other words, you would treat it just as though it 
was information received througli an unlawful wiretap or an invalid 
search and seizure. 

Mr. HYDE. I appreciate that if the source of the information is ever 
known. It could be done inadvertently. It could be not necessarily 
malicious or anything. An IRS agent is'an IRS agent. 

Judge RoBB. But I think, perhaps, the practicalvalue of this change 
is a little bit narrower than what we are talking about. I was a 
prosecutor more than 40 years ago. I frequently had to talk to an 
FBI agent about what somebody had testified to before the grand 
jury. Strictly that probably wouldn't be permitted under the rule 
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without amendment and that doesn't make sense to me, because you 
want to ask your FBI agent to go out and find out if the man is telling 
the truth. You can't do it until you tell him what the man said. So, 
I think that would be the most frequent use of this I'ule. 

Mr. HYDE. I have no further questions. 
Mr. MANN. Mr. Gudger? 
Mr. GFDGER. I wanted to ask the Professor one question that is very 

limited in scope. The word "court" appears in the first paragriij>l> of 
your comment on rule 6 and I think the word "court" that is supposed 
to be amended to read Federal magistrate is only with respect to the 
answer in the last sentence of subsection (e) of rule 6. 

I notice that just prior to that sentence aiul in tlie body of subsection 
(e) there are [)rovisions that only when so directed by the court pie- 
liminary to or in connection with judicial proceedings and upon a 
showing that grounds may exist that the court may direct. That court 
Avould still be the district court. 

Professor LAFAVE. That is correct. 
Mr. GUDGER. And the only change would be the rule of secrecy 

which the magistrate could now impose at the bond hearing, so to 
speak. 

Professor LUVFAVE. That is correct. The change of court to Federal 
magistrate with respect to ordering secrecy until the defendant is in 
custody is necessary because of the change that has already been 
adopted in the rule that permits a return to the Federal magistrate. 
That cliange is made because sometimes the grand jury has acted, they 
have an indictment before them, but the district judge may be in some 
other locality hearing a case. The committee could see no reason why 
the return couldn't l)e made to the magistrate. Since the secrecy order 
would bo made at the time of the return, a comparable change is made 
there. But no change is being made, as you correctly point out, to the 
other pi-ovisions which provide that only a district court can order the 
levealing generally of grand juiT material. 

Mr. GuDOER. I wonder if I might ask one other question of Judge 
Eobb having to do with the other aspect of this rule G change. 

Mr. MANN. Yes. 
Mr. GUDGER. That results to the disclosure by attorneys for the Gov- 

ernment. Do I understand cori-ectly that this is the pn^ctice now. that 
Government attorneys have been disclosing this information and 
wlierever there has been any question through judicial interpretation 
this has been held proper? 

Judge RoBB. I can't speak authoritatively as to the jjractice now lo- 
calise I haven't been a prosecutor for more than iO yeai-s. But I would 
assume that where an assistant U.S. attorney wanted to talk to an 
FBI agent to verify something someone had testified to before the 
giand jury, he would go ahead and do it. 

Mr. GUDGER. I will refer, if I may. to the notes on Mr. LnFave's 
statement, page 4, where he said it is important to note that the pro- 
posed new sentence fairly states an existnig practice, which has been 
consistently upheld by the courts. 

Judge RoBB. I wouldn't challenge that, no, sir. 
Mr. GUDGER. I take it, you do not challenge that so far as practice. 

No, sir. 



89 

Judge, having been a prosecutor yourself—and I have had the same 
privilege in State courts—why isn't it adequate before the Federal dis- 
trict attorney sends the witness to the grand jury he has already inter- 
viewed liim. He as taken his statement and he knows what his testi- 
mony is going to be or he should. 

Certainly by the time he is at grand jury posture, he usually has 
gotten his supporting information from his experts based on the state- 
ments which he has received from the initial investigation. Is there any 
reason why this has not been adequate up to now ? Aren't we doing 
something that is not tiiily necessary under the practice because we 
have gotten around it in many districts ? 

Judge RoBB. Of course, the careful prosecutor has interviewed his 
witnesses before he puts them before the grand jury, but oftentimes 
matters come out before the grand jury that have not come out before, 
especially when the man is under oath before the grand jury. He may 
testify a little differently than he did before. So, I can't say that a mere 
interview beforehand is enough to cut off all post-testimony investiga- 
tion or scrutiny of the man's testimony. 

Mr. GuDGER. One final nnestionj Mr. Chairman. 
Here again, Judge Robb. I thmk you have already answered it in 

response to a previous question. You interpret that the cloak of secrecy 
binds this person to whom the district attorney has revealed this infor- 
mation and that the information is subject to protection thereafter. In 
other words, it cannot Ix^ used by this expert who has been consulted on 
the basis of the grand jury transcript. It cannot be used by him in any 
other proceedings? 

Judge ROBB. I would think so, yes, sir. That would be my opinion. 
Mr. GinxjER. But the rule does not write that in. 
Judge ROBB. NO, sir. 
Mr. GTJDGER. The amendment does not make that provision. 
Jtidge ROBB. No, sir. 
Mr. GuTXJER. Thank you, sir. 
Professor LAFAVE. Not specifically. It states that the disclosure must 

l)e to assist the attorney for the Government. Our assumption was that 
that was the limited purpose for which the expert could use it. But 
perhaps the language could be more clear. If I could just add one com- 
ment to your earlier question about whether the U.S. attorney could 
solve all of this by calling in the expert in advance; I suspect the 
problem does not arise frequently with respect to testimony, where I 
suspect it is often true that the U.S. attorney has a pretty good idea in 
a general sense of what the testimony is going to be. It arises as to 
physical evidonoe, such as books or ivcords of a corpoj'ation tluit need 
expert attention from an accoimtant or someone with other special 
skills. 

Mr. ^MAXX. MS. Holtzman? 
JIs. Hni.TZ5rAX. Thank you very much, Mr. Chairman. 
I just wanted to clarify something that I think may bp an unin- 

tended problem with this rule. It is that the definition under the pro- 
posed rule of attorneys for the Government may suggest that under 
sub (d) the personnel who assist attorneys for the Government. IRS 
and SEC agents and the like, may be permitted to have the informa- 
tion. I don't believe that was the intention. 
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Professor LAFA\T,. That was not the intention and I don't believe 
tliat would be a fair interpretation of the added language because it 
says for the purpose of this subdivision, which is subdivision (e) only. 

I don't think there is anything in the new language tliat in any way 
could be read as enlarging the group of people who maj* be physically 
present in the grand jiny room. 

Ms. HoLTZMAN. I am glad to get assurance on the record that that 
was not the intention. We had testimony yesterday to the effect tliat 
one of the safeguards in requiring U.S. attorneys to make an applica- 
tion to the court prioi- to the use of outside personnel to help in the 
analysis of this material was that the court could establish rules and 
regulations to proscribe the improper dissemination of materials from 
the grand jury. In other words, by applying to the court, the court 
woidd insure that tliere were, for example, requirements of sequestra- 
tion of grand jury materials to be kept in a .separate place, that thei-e 
would be records kept as to who had access to the grand jury mate- 
rials and that there might in some cases be oaths of secrecy obtained 
from personnel, and that by having in this rule, proposed subdivision 
(e), tne routine availability of these people, how do j'ou protect the 
secrecy of the grand jury? ITow do you allow the court to impose re- 
strictions that will jireserve and protect the secrecy of the grand jury ? 
Aren't you better off in having either an application to the court or 
in having certain restrictions spelled out as to what these other person- 
nel can do with the material and how it nuist be handled ? 

Professor LAFA\-E. This would be another way of operating the sys- 
tem, I suppose. 

It would be, I think, a little more cuml)ersome and a little more 
complicated. If there were reason to believe that imder present practice 
there was ab\ise, I guess I would favor the more complicated process; 
biit I am not sure that there has been any pioblein. 

Ms. HOLTZMAK. Is an IRS agent who is given access to this grand 
jury material bound to secrecy? Is there anything binding him to 
secrecy ? 

Professor LAFA\T_ I don't know. 
Judge RoBB. I am sorry; I couldn't liear tlie last part of the question, 

Congresswoman. 
Ms. HoLTZMAx. T am sorry. 
If an IRS agent looks at grand jury materials at the request of the 

U.S. Attorney, is that IRS agent l)ound to secrecy? Is there any rule 
or provision that binds that agent to secrecy ? 

Professor LAFA\'E. I would assume, looking back at rule 6(e), that 
he is bound by rule 6(e). 

One of the problems is that as far as I knowj there is no Federal 
criminal statute that imposes any sanctions for this. One of the matters 
that our committee has discussed with respect to some other grand jury 
problems is the need for such a provision. 

The next sentence in rule 6(e) says otherwise a juix)r or attorney or 
interpreters and so forth may disclose matters appearing before the 
grand jurv' only when so directed by the court—the contempt power 
has been used where that rule has been violated and I would assume 
it could be used against the IRS airent. just as well as anybody else. 

Judge RoBB. I might say that the contempt route has proven qnite 
unsatisfactory. As you will probably recall, we have had several in- 
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stances recently where tliere have been massive leaks of testimony 
before the District of Columbia grand jury. Although the district 
court asked the Department of Justice to investigate, nothing ever 
came of it. 

As Mr, LaFave pointed out, there is no criminal statute penalizing 
wrongful disclosuie of niattei's before the grand jury. The existing rule 
specifically provides that no obligation of secrecy may be imposed 
upon any witness. So you have a problem there. 

Ms. HoLTZMAN. I am aware tlie court has contempt power to punish 
instances where it believes the rules have been violated. 

Keally my question goes to whether or not this person would ha 
covered in the first place from disclosing this material to other peoi)le 
in the Internal Revenue Service. 

For example, the provision really with respect to secrecy is the first 
sentence of rule 6(e) which says that disclosure of matters may be 
made to attorneys for the Government in the performance of their du- 
ties. Otherwise they can't disclose. 

What are an IRS agent's duties ? 
Are his duties solely in connection with the grand jury ? Does any- 

thing spell that out? Or can he in the performance of his duties dis- 
close instances that como to his attention as to misuse to the tax laws? 

If he discloses that to his sujierior in the Internal Revenue Sei-vice, 
would he be in any way violating rule 6(e) ? That is a question that I 
have and that is why  

Professor LAFA\'E. I can see your problem and it is a legitimate con- 
cern. I would say that maybe the language ought to be changed to 
make this clearer than it is. I started reading it at about line 8 or Ime 
9. My interpretation of that language is that these other Government 
personnel may receive this information only to the extent necessai-y 
to assist the attorneys for the (iovernment in the performance of their 
duties. So the question is not what are all the duties of an IRS agent 
but the ouestion is what are the duties of the attorney for the Govern- 
ment. These other experts may use the information only for that 
purpose. 

L«t's say one IRS agent is called over by the U.S. attorney, or per- 
haps he is an accountant, and he says, "Look, can you tell me what this 
corporate accoimt means ?" 

I take it he cannot go back to the IRS and report to his superior=!, 
"Boy, you ought to know what such and such corporation is doing, 
because I have just found out." 

That is not contemplated by the change. 
Ms. HoLTZMAx. I understand it is not contemplated, but the mle as 

drafted may not really protect grand jury secrecy. 
Thank you. Mr. Chairman. 
Mr. MANN. Then I get the impression that it is your thought that the 

district attorney, the attorney for the Government, will not be required 
to consult the court in order to determine what Government person- 
nel are necessary to assist him in his duties. 

Professor IJAFAVE. That is correct. The approach taken by the ad- 
visory committee was not to deal with this problem as are other dis- 
closure problems discussed later in the rule, where you actunlly need 
an order of the court to disclose some otlier judicial proceeding. 



92 

I take it the assumption of the advisory committee was that the 
attorney for the Government was the best person to make he judgment 
as to the need in a partciular case. 

Mr. MANN. Getting back to this expert, let's assume that he is called 
before the grand jury to testify as an expert, perhaps on interpretive 
questions or questions based on facts that have previously been brought 
to the attention of the grand jury. 

In that process he acquires facts about the case. He is a witness, but 
he is also the prosecuting attorney's expert. 

I don't read ui the otherwise clause anything to prevent a witness 
from disclosing matters learned by him before the grand jury. 

Professor LAFAVE. That is correct. 
Judge EoBB. The rule so states. 
Professor LAFAVE. He is not treated any differently from any other 

witness as a result of that case with respect to what lie learned by 
virtue of being a witness. I think that is different from what he may 
learn by otherwise assisting the U.S. attorney. 

Mr. MANN. He could probably learn enough to go and talk to his 
agency about the problem. 

Along that same line, the rule seems to restrict to other Government 
personnel the experts—and I will use that term loosely—that the 
attorney for the Government may call upon. 

We have a pretty big Government with a lot of experts, but on cer- 
tain matters there may not be a governmental employee who is expert 
in that field. 

Is it your intention not to permit the prosecutor to call in an 
astrologer or astronomer, for example ? 

Professor LAFAVE. Yes; that is correct. 
Apparently representatives of the Justice Department whom we 

talked to about this particular problem did not seem to think that 
was a problem, in other words, that there was an occasion when they 
would need an expert and couldn't find the astrologer some place in 
the Federal Government. 

Apparently that is not the problem. 
Mr. HYDE. There are several in the HEW. 
Mr. MANN. I am sure that the trend is in the way of the Government 

providing all things. 
Under the Hawthorne and Simplot cases,^ there seems to be a trend 

toward permitting the disclosure of ^and jury information under 
the first sentence of rule 6(e) only with the permission of the court 
and under strict guidelines. 

Is there any reason to believe that the expert used by the prosecuting 
attorney won't advise his agency and that the agency won't then 
proceed under the second sentence of rule 6(e) to get what the expert 
might otherwise not be able to reveal ? 

Professor LAFA^TB. I suppose that could happen, but I am not sure 
that the cases liave really broadened the right of discovery quite as 
much as you have suggested under this latter provision. 

The cases that I am familiar with generally have required a strong 
showing by the administrative agency of a need for the material, that 

• Robert riawthorne, Inc. v. Director of Internal Revenue, 406 F. Supp. 1008 (ED Pa 
107«y : ./. R. Simplot Co. v. P.S. District Court for the DMrict of Idaho, Nos. 76-1893; 
70-1005 (9th Cir., filed Nov. 12,1976). 
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there is no way they could acquire comparable evidence that it is 
critical to their undertaking, and that is going to be used in connec- 
tion with a judicial proceeding. If the administrative agencj wants 
it for purely administrative purposes to use in an administrative 
hearing, this does not come within the rule. 

So, tne answer in that situation would be that thov cannot obtain it 
at all. 

Mr. MANN. DO you have a slight feeling that maybe rule 6(e) ought 
to be rewritten entirely ? 

Professor LAFAVE. AV'e have been working on some grand jury mat- 
ters and thus do liave and have had imder consideration the po.ssibility 
of doing some other things with 6(e), but what will ever come of that 
I am not quite sure. 

Just to suggest some of the things we talk about from time to time, 
tiierc lias been some discussion of including witnesses as among those 
who are bound to secrecy. There was the suggestion that there is a need 
for a criminal statute dealing witli muiutlionzed grand jury disclosure, 
which relates to 6(e). So, it may be that there are .some othei- things 
that need to be done to 6(e) and the advisory committee plans to 
give that some attention. 

I still think that 6(e) in its present form deserves to be clarified to 
deal with this real problem of what the U.S. attorney can do when he 
has need for an expert. 

Mr. MANN. .Jui^t one more question. I would like to be comfortable 
with the restrictive interpretations you put on tlie phiase "perfoim- 
ance of their duties" in reference to tlie attoi-ney for the (lovernment. 

As a prosecutor my duty is to enforce the law. Tliere is nothing in 
the law that exempts me from being the prosecuting attorney in all 
these administrative prosecutions. The agency may provide its own 
experts, but the prosecutor still has substantial duties with reference 
to the prosecution of all ci'iminal violations. 

Isn't the phrase "performance of tlieir duties" capable of a broad 
interpret.'ition that would pennit the prosecutor to take any informa- 
tion he gets through the grand jury and initiate prosecution in other 
areas ? 

Professor LAFAVE. Yes, I suppose it has always been true that if, in 
the course of a grand jury investigation, the U.S. attorney comes onto 
some information whicli does not directly relate to the matter that he 
started with, tlie matter that lie was investigating, but shows some other 
criminal activity for which he has the responsibility of prosecuting, I 
think he could use that information for that purpose and that we 
would exi)ect him to do so. _^ 

But T don't think that the first sentence of 6(e) contemplates or, as 
far as I know, lias ever been interpreted to mean that the attorney for 
the Government can use the information to assist anybody else in the 
performance of their irovermnental duties. Tn other words, to the ex 
tent that administrative agencies and the U.S. attorneys may have 
somewhat overlaTiping resnonsibilities, I don't tliink it follows that the 
U.S. attorney can make disclosure to other people. 

Mr. MANN. I find only a little comfort in that because even though 
tlie other agency does have primary responsibility, the prosecutor will 
find it mighty easy to overlap witli the agency. 

86-274—77- 
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Tlie rule 6(e) amendment is extending the disclosure provisions 
and a liberal interpretation of what the prosecutor's duties are would 
make this provision little protection. 

Mr. SMIF^TAXKA. I have one question and I think it has been i)ar- 
tial ly answered before. 

In interpreting who is necessary, the only person making that de- 
cision would be the U.S. attorney 1 

Professor LAFANTC. That is correct. 
Mr. SMIETANKA. And the defendant or whocver's records were mh- 

penaed by the OTand jury has no recourse? 
Professor LAFAVK That is right. At least as a matter of cour.-c. I 

don't know whether there is any procedural device — if somebody 
whose records have been subpenaed is aware of the fact that it is con- 
templated that the U.S. attorney is going to have an IRS agent exam- 
ine them—whether procedui-ally there is anything we might do at that 
juncture. But at least the rule doesn't contemplate as a matter of rou- 
tine that that would occur. 

I believe that Judge Becker, a witness yesterday, has held some hear- 
ings initiated by the witness, so apparently it has happened on ooca- 
.sion. Even though it is not leouired and the witness says, ''Wait a min- 
ute, I don't want these records disclosed,'" the court has inquired into 
that. 

Mr. SMreTANKA. In the Hawthorne case he expressed concern that 
this amendment might make this 6(e) orders imder which he has lH>en 
operating unnecessary. I take it you confirm tliat, that they would be 
luinocessai^. 

l^rofessor LAFAVE. TO the extent that the disclosure was going to be 
solely to a particular individual to assist the U.S. attorney, it would 
be unnecessary. I am not sure if I am thinking of the Ilainthoiiw case 
or some others. I believe I am correct, though, in saying that in some 
instances the reason there has been the need for a 6(e) order is be- 
cause there were two things going on at the same time. 

No. 1, the U.S. attorney had the desire for an expert to aid him. 
No. 2, an agency was trying to get their hands on tlie material at the 

same time. 
So. I think sometimes the 6(e) oi-der involved the mattcre considered 

in lines 13 and on down. No change is made with respect to that. 
Mr. SMIETANKA. Also you said the rule as it stands now prohibits 

disclosure basically outside of a judicial proceeding. A tax hearing 
would be considered a judicial proceeding, would it not ? 

Prefessor LAFAVK. Yes. 
Mr. MANX. That raises an interesting situation. 
Are you familiar with fmitnote 1.5 in the Siwplot case opinion that 

says that rule 6(e) would still require a showing of need by the at- 
torney for the Government'. 

Do you have that case handy ? 
Professiir LAFAVK. Yes. I have it here. 
Mr. MANN. It is at page 8 of the slip opinion. 
Professor LAFAVE. All I can say is that that is not what we con- 

templated. I think it is a misreading of the rule and the notes. 
Mr. MANN. DO VOU agree with the Slmplot decision that rule 6(e) 

as amended would still require the attorney for the Government to 
show to the court a need to use an expert i 
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Professor LAFAVE. It is not clear to me that that is so because the 
autliority that is cited in the footnote is Coolidgc v. Neici Ilampuhh'e^ 
wliich seems pretty much a far cry from the present situation. 

Judge KoBB. That is a search-and-seizure case. 
Professor LAFAVE. It is one thing to say that the U.S. Attorney can 

decide when a person's home is going to be searched and quite another 
to say that he can decide when it is necessary to liave assistance. 

Judge RoBB. Of course, they could attack it, but how successful 
tliey would be I couldn't say at this point. 

Mr. MANN. I tend to agree with this: "Because of the U.S. Attor- 
ney's involvement in the prosecution of the ca.se he or she cannot be 
entrusted with passing on the necessity of assistance." 

That may be a little too strong, but I do think tliere ought to be some 
way to attack increasing the number of pei-sons who have access to 
that information. 

I think we should include in the record the Simplot case opinion, 
which is only available at present in slip opinion form. It is a decision 
from the Court of Appeals for the 9th Circuit, case Nos. 76-1893 and 
76-199.5. 

AVithout objection, that opinion is made a part of the record. 
[See app. 1 at p. 249.] 
Mr. MANN. All right. 
Suppose we move on to rule 23. 
Professor LAFAVE. All right. 
Two amendments are also proposed to nile 23, trial by jury by the 

court. The first of these is to subdivision (b), which in its present form 
authorizes the parties, with tlie consent of the court,, to stipulate in 
writing that the jury may consist of any number less than 12. 

One way in which this rule might be carried out in practice is when, 
in the midst of a trial, for example, one juror becomes ill and the par- 
ties at that point agi-ee to continue the trial to its conclusion. But it is 
the practice, a least in a number of district courts, to utilize the stipu- 
lation at an earlier point. Instead of waiting until the problem arises 
in tlie midst of the trial, the parties stipulate at the beginning, before 
the trial gets under way. that they are agreeable to proceeding with 11 
or 10, or whatever number, should something arise that justifies the 
excusal of one or two jurors. 

I think most judges that follow tliis practice have thought that it's 
authorized under rule 23(b) in its present form. 

The practice of settling the matter outside of trial is a very useful 
one because, if the judge knows at that time that there is a stipulation, 
he can decide that it's unnecessary to spend time empaneling alternate 
jurors. 

Some commentators have suggested that it is not entirely clear 
whether 23(b) does authorize tlus practice or whether, for example, if 
there was a stipulation in advance of the trial but then the occasion 
arose for excusing a juror, whether it would be necessary for the par- 
tics to once again reaffirm their prior stipulation. And. thus, this 
amendment to rule 23 is simply intended to clarify that the practice 
is a permissible one. 

Tlie other amendment has to do with the making of special finding 
under subdivision (c). It makes clear that the findings may be oral. 

M03 U.S. 44.-? (1971). 
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The Advisory Committee's view is that there is no reason why the 
findings may not be oral, because they will be a part of the record 
and will be available upon appellate review. 

The other change to sub (c) sets a deadline for making a request for 
findings. The rule in its present form says nothing at ail about when 
this request is to be made, and it is thought desirable, if there are 
going to be special findings, that the judge be given timely notice 
that that is what is expected of him, and this is what that particular 
amendment is intended to accomplish. 

That, essentially, is what the changes to 23(b) are all about. 
Mr. AIANN. Are there any questions with reference to rule 23? 
Mr. SaixETANKA. In tlic amendment to rule 23 concerning the re- 

quest for special findings, do you see any necessity that a request be 
made at all ? 

Is it possibly a better alternative that special findings be made in 
all cases? 

Professor L.VF'AVE. I'm not quite sure what the advantage is. As 
I understand it, making special findings is one of several ways that 
may be available to get on the record some matters that would serve 
as the basis for appeal. It seems to me that to expect tliat to be done 
as a matter of ix)utine in all cases, it would simply be to add an 
additional burden which in many instances would be unnecessary. 

I see no reason why, if defense counsel sees the need for special 
findings, he can't ask for thcni if lie wants them. 

Mr. SMIETAXKA. DO you see any problem if it were required in 
all cases? 

Mr. LAFAVE. We have speedy trial problems and everything else 
putting special burdens on the courts. 

Judge Robb, do you see any need for doing it in all cases? 
Judge KoBB. No, I don't. The district courts have enough to do 

without having to make special detailed findings in every criminal 
case that comes up. 

In most cases, it is a question of veracity between the defendant 
and somebody else. The reasons for the court's verdict or finding 
of guilt are perfectly obvious. I think the district judges would feel 
that they had been handed just one more straw that broke the camel's 
back if they had to make findings in every case, although I must con- 
fess it wouldn't be very difficult to do in most cases. 

Mr. MANN. Mr. Gudger? 
Mr. GUDGER. I have just read what appears to be the proposed 

amendment, but I do not find anywliere that this rule 23(b) addi- 
tional amendment, or proposed amendment, provides when this stipu- 
lation is to be entered. I would assume that the best and most appro- 
priate time would be before the jury is empaneled. 

Professor LAFAVE. Yes. 
Mr. GuDGEK. Otherwise, I would tJiink we would be back to the stip- 

ulation ns presently drawn in 23(b). 
Professor LAFAVE. In practice, I think that is what is going to 

happen. I would suggest that there is nothing to be gained by par- 
ticularizing that in the rule, because I can conceive of the possibility 
of somehow the trial having barely commenced, at which point the 
stipulation is then entered. I se© no point in requiring that this stipu- 
lation must occur in advance of trial. 
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Mr. GtTDOER. Mr. LaFave, the reason I brought the question out \^&s 
this. Sometimes, once a case gets in the course of trial, there are pres- 
.sures felt by the parties because some cvirlenw is in. Expe.ises have 
been incurred. The trial judge is pressing for a disposition of it after 
a day or two has already been committed. 

It occurs to me that, in the better practice, this waiver of constitu- 
tional right—there are those who contend that a 1-2-man jury is a 
constitutional rijc^ht—should take place before empaneling. 

What is your personal thought about it ? 
Professor LAFAVE. My personal thought is that, to the extent there 

are the kinds of pressures to which you refer, I suspect the pressures 
are greatest under the waiver situation which is presently in the rule; 
namely, the situation in which it is now apparent that a juror must h& 
excused and there is no way the trial can continue unless the stipula- 
tion is entered. That is something that is possible under the present 
rule. 

To the extent that the dynamics of the situation creates some pres- 
pure. it would seem to me the maximum pressure exists at that point 
and not when the question is simply shall we stipulate to something 
that may or may not happen in the :future. What I am saying is that I 
don't see the situation that is added in lines 6 through 9 as a situation 
in which the pressures are any greater or likely as great as may exist in. 
the situation that is already written into the rule. 

Mr. GtxDGER. May I have one more question, Mr. Chairman ? 
Mr. MANN. Surely. 
Mr. GuDOER. Obviously, if a person is sick or has been imable to 

att<»nd court on the third day of that trial but it is anticipated that 
maybe he can come in on the fourth day, but maybe he cannot, the der 
fendant is going to withhold stipulation at that point, isn't he ? 

Professor LAFA\T,. I'm not sure I imderstand the situation you are 
talking about. 

Mr. GuDGER. What I am saying is, if you have reached deep into the 
course of trial and no valid verdict is going to be forthcoming unless a 
stipulation is granted by the defendant, is he going to stipulate? 

Professor LAFA\'E. I think that depends on how he senses the situa- 
tion. If he and his counsel sen.se that they are ahead at this point and 
that they might bo worse off on retrial, he might. I'm not sure he would. 
But the point is that that is not the case that comes under the new pro- 
vision. That is the case that is in rule 23(b) now; namely, where the 
problem has already arisen and a juror must be excused, and the que»- 
tion is, shall there now be a stipulation ? The new procedure is that the 
stipulation is made prior to the occasion where there is a need to excuse 
a juror. 

What I was suggesting was that I would think the pressures to cave 
in are less in that situation than they are in the other situation, because 
all that is lost is the necessity to empanel alternate juroi-s that you 
might otherwise not have empaneled, while the loss in the other case 
is the necessity for another trial. 

Mr. GunGER. One further question, Mr. Chairman. 
I have had the experience repeatedly—I guess S.*! or .30 times in my 

experience—of a juror having to be excused for illnes,s. One time I 
tried a case, a particularly unpleasant incest case, where three jurors 
failed to appear on the third day of the trial. 
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What I am getting at is this: Do you think it would defeat the pur- 
pose of the amendment in any way to suggest language that would say 
that before the jury is empaneled, and then provide for it ? 
• Professor LAFAVE. Only in the sense that it wouldn't reach the case 
I mentioned earlier of an inadvertent failure to enter into the stipula- 
tion. If the trial has barely started and everybody is in agreement that 
they ought to do this, but for example, they didn't put it in writing 
until that point, I don't see any point in saying that it can't be done. 

I guess I would be hard-pressed to explain to somebody if tlae rule 
were written in that fashion why it is that you can stipulate at any 
time during the trial when the problem is upon you, but you can t 
stipulate except before trial when the problem is not yet upon you. 
I would bo hard-pressed to come up with some reasoning to explain 
that diflFerence. 
•  Mr. GcDGER. No further questions. 

Mr. MANN. My concern is that the type of pressure that would de- 
velop is the judicial pressure prior to trial. The judge is not going to 
want to start that case—it is going to be pretty important to him and 
his attitude toward the lawyers in the case that they stipulate so that 
the course of the trial won't be cut short by jury problems. But counsel 
might not feel it advantageous to stipulate at that time. I can see it 
developing as a matter of course, as a matter of lack of cooperation if 
they don't do it. 

Professor LAFAVE. I would have to give the same answer I gave be- 
fore. And that is, to the extent that counsel would perceive this pres- 
sure, I would think the pressure is less under the new situation. If a 
judge is thinking to himself, "I sure hope they will stipulate," what 
he is saying is, "I hope they stipulate so I don't have to sj>end the time 
empaneling an alternate or a couple of alternates." That is one thing. 

It seems to me it is another thing where the trial has been going on 
for 6 days, and a juror has now dropped dead, and the question is 
raised, "Shall we have a stipulation ?" Now the stakes are much higher. 
So I would say a^ain that I think the pi-essure is less under the new 
procedure than it is under the existing procedure. 

Mr. MANN. I consider it a rather substantial right for a defendant, 
for example, to have that decision to make when the 12 are going to 
reach a filial verdict. That is just a problem I perceive with it. 

I am a little confused by the punctuation of the rule as amended, 
but there is no question that we arc not giving the judge any discretion 
t6 proceed without a stipulation. 

• Professor LAFAVE. That is correct. It recpiires both parties in writ^ 
ing to approve it, and the approval of the court. All of that is needed. 

I might add that it does not then permit tlio judge, once lie has pot 
the stipulation in his pocket, to simply excuse jurors for any reason. 
It applies only when there is just cause for an excusal. 

Mr. MANN. Are there any other questions? 
]Mr. GtTDGEK. One otlier queption. Mr. Chaii man. 
I would point out tliat the trial judge before (lie empanelment 

of the jury has the option of selecting a second or even a tliird al- 
ternate. But with a stipulation, such as we have suggested, before 
the jury is empaneled, then he would not liave to pursue that coui-sc, 
provided counsel had agreed and the defendant had agi-ced to a re- 
turn of a juiT of 11 or even 10, although the trial judge presumably 
would not usually go to a situation of nine. 
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Professor LAFAVE. That is correct. 
Mr. MANN. Thank you very much. 
May we move on ? 
Professor LAFAVE. Next is rule 24 dealingr with peremptory chal- 

]pnj?e.s, which is a controversial subject. As you know, the rule 
p:-esently provides 20 on each side in death penalty cases, 6 for the 
government and 10 for the defendants in a felony case  

Mr. >L\NN. "We went into this pretty thoroughly yesterday, and 
we are familiar with it. If you will, please discuss your basic rationale 
for the amendment. 

Professor LAFA'ST,. T think basically there are three considerations 
that led to the adoption of the rule. Xumber one is that some saving 
of time and some saving of cost in the operation of the jury system 
will result from the reduftion of poremptories. Obviously, that stand- 
ing alone is not a sufficient reason. The judgment of the advisory 
committee was that in balancing that interest and the other interests 
that I will mention against the legitimate purpose of peremptory 
challenges, which is to assure that each party has an impartial jurj-, 
reduction to the numbers suggested would be appropriate. 

Some States have that number or even a lesser number. As is so 
often true when dealing with numbers, I guess there is no way I can 
prove statistically that the lesser numbers are correct, any more than 
any one can prove that the present numbers are correct. All I can 
say is that the collective experience of the advisory committee and 
the standing committee led to the conclusion that these numbers, 
12, 5 and 2, would usually suffice to serve the legitimate purposes of the 
peremptory challenge. 

The basic point I want to make is that the rule in its present form 
and the rule as changed come at the problem from a slightly different 
point of view, and that is why I used the word "usually" a moment ago. 
The present rule has been interpreted to mean that in a single defend- 
ant case the judge does not have any authority to grant more peremp- 
tories than the rule provides. An important addition to the rule, the 
proposed amendment, is tliat the judge would have the power to give 
additional peremptories above and beyond that state<l in the rule upon 
a showing of good cause. 

So in terms of the difference in approach, the present nde sets the 
highest number of peremptory challenges that might be needed under 
the most compelling circumstances with the unfortunate result that 
the same number of challenges are available in every case, while the 
best characterization of the amendment is that it provides the number 
of challenges which we believe are sufficient in the great majority of 
cases, but then there is an opportunity for additional challenges where 
there are special circumstances, such as extreme publicity or something 
like that. 

Just to mention the other two considerations that were at play here: 
A second consideration was that to some extent the reduction in the 
number of peremptories advances the cross-sectional policy expressed 
by Congress in the jurv oleotion service act. The Supreme Couit iiuli- 
catod in Swain v. Alabam/i' that peremptories can be used for pur- 
poses that are normally thought irrelevant, and you can exclude people 
on the basis of race and religion. 

» 380 U.S. 202 (1965). 
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The third reason I would point out is that ordinarily the number of 
percmptories available ought to be the same on both sides. 

Under the present rule, this principle of equality is adopted in two 
out of tlii-ee situations. 

It provides for equality in the death penalty case and equality in the 
misdemeanor case, out not in the felony case. We can see no basis for 
that disparity, so we propose that botli sides have the same number. 
This is the prevailing system at the State level and, of course, is the 
approach that the Congress last took when it dealt with this particu- 
lar issue in enacting the District of Columbia Court Reorganization 
Act. 

Mr. MANN. Thank you very much. 
Any questions? 
Ms. HoLTZMAN. No questions. 
Mr. MANN. Mr. Hyde ? 
Mr. HYDE. NO questions. 
Mr. MANN. "We went into this so thoroughly ye.sterday that I guess 

we just don't want to repeat our questions. 
Somewhat by way of half-comment and half-question about the 

cross-sectional policy to which you refer in tlie Jury Selection and 
Service Act of 1968, I am sure there would be mianimous agi'eoment 
that the jury panel should he selected at random from a cross-sesction 
of the community. 

But when it comes to tlie selection of tlio trial jui-y. doe- that cros.s- 
sectional idea somewhat encroacli upon a defendant's riglit to trial by 
an impartial juiy? A defendant can strike, as the court says in Sir/jin 
v. Alabama, somebody with blue eyes, or of a different color, or of a 
certain age or sex. 

According to Mr. Jay Schulman jesterday, liis statistics indicattnl 
that the Government is more guilty of striking on the basis of age, 
race or sex than the defendants are. 

He has the perception that young i^eople or black people are not as 
conviction-conscious as other groups. 

Professor LAFA\I:. Did he suggest that defense counsel were not 
doing the precise opposite or did he speak to that ? 

Mr. MANN. He related the whole problem of the pro-anticonviction 
attitude of jurors these days. 

In any event, it disturbs me philosophically that we have to react to 
this extent witli reference to a trial jui-j'. 

Professor LAFAVK. All I can say in response to that. Mr. Chairman, 
is that certainly I would not propose cross-sectionality with a venge- 
ance, whereby we abolish peremptory challenges. 1 think the nuitter is 
one of striking a fair balance between several objectives, and it seems to 
mo one legitimate objectives is the cross-section objective. 

Another objective is that there should be some opportunity for the 
parties to exclude jurors they think are biased even if they cannot es- 
tablish their bias. What we are trying to do is fairly accommodate 
those two intere.sts and the other interests involved. 

Mr. MANN. Does anyone else have any (juestions ? 
All riglit, you may tell us briefly what the next rule does, and then 

stop there. 
Rule 40.1. We haven't had any testimony about it up to tliis point. 
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Professor LAFAVE. Basically, the rule does three things. No. 1, in 
pubdivision (a) it requires that the removal petition lie filed not later 
than 10 days after arraignment in the State court with the proviso 
that for good cause shown it can be filed later. That is a change from 
existing law that says that the petition can be filed at any time before 
the State trial commences. 

The second change appears in subdivision (b) and it requires that 
all existing grounds be stated in one i>etition for removal. A second 
petition can then be filed only for grounds not previously existing or 
as otherwise permitted upon a showing of good cause. 

Tlie third aspect of new rule 40.1 is that the mere filing of a peti- 
tion does not prevent the State co\irt from proceeding further, except 
that a judgment of conviction cannot be entered. That would be a 
change from existin^r hiw, liecause under existing law, as soon as the 
petition is filed and the State authorities receive notification of that, 
the State proceedings must stop immediately at that point. 

Basically, the effort here is to respond to what has been a very seri- 
ous problem, at least in many parts of the country. It has poppecl up in 
certain localities. I recall some members of the advisory committee 
said they never had this problem and some other judges said they 
had l>een deluged with removal petitions. 

The problem is that since you can go in on the eve of trial and file 
a petition, it is a very easy device for stalling the State court 
pi-oceedings. 

Mr. MANN. It is devastating. You can prepare an elaborate State 
case of some sort and Monday morning when you are ready to go to 
trial, you face a Federal removal petition. 

If the subcommittee will excuse me, my concern at the moment is 
"10 days after arraignment." First, we have to worry about the defini- 
tion of arraignment, which is different around the country. Ten days is 
not much time in which to reach a decision and prepare the necessary 
documents, especially when it is typical for it to be several months 
before the case comes up. 

T don't know what we can put in, in its place. We can put a certain 
time before trial, but date of trial is not always that certain either. 

What difference would it make if we made it 30 davs ? 
Professor LAFAVT-;. It seems to me you need a tfme that gives you 

some chance of resolving the matter without delaying the trial. How 
best we express that, I don't know. There may be a problem with 
the tei-m "arraignment." Apparently someone' raised that (juestion 
yesterday. 

I understand that in some States the word "arraignment" may be 
used for diffei'ent purposes. 

Some States have more than one arraignment. Tliere will be an 
Rrrai^nment on the warrant, which is really the first appearance be- 
fore a judicial officer, and there is another arraignment later. I don't 
know if there is any word that captures better than the word arraign- 
ment the kind of situation we are talking about. Perhaps something in 
the history indicating that we arc talking about the point at which the 
plea is entered, would be useful. 

When I hear the word "arraignment," that is what I think is usually 
intended. 

Mr. MANN. MS. Holtzman ? 
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Ms. TToLTZMAN. T have a number of questions aliout this nile, not the 
least of which ih the propriety of elianging a statute by rule; indeeil, 
1 question the constitutionality of that. 

Professor LAFAVE. The Enabling Act contemplates that happenuifr, 
because it saj'S that if there is any statute inconsistent with the rule 
adopted by the Congress, the rule shall prevail over the statute. 

I am not quite sure what the constitutional issue is. 
Ms. HoLTZMAN*. I am not sure wliether the Congress can delegate to 

an advisoiy committee the power to change statutory language. 
In addition, I have gi'ave questions as tx> whether, in fact, the Rules 

Enabling Act allows for such changes. 
In the third place, even if it were both constitutional and permissible 

from a statutory point of view for the Supreme Court to do what 
it has done, I question the wisdom of proceeding in this respect. 

Let nie go to the issue of what prompted this nde change. 
Did the advisory committee do any analysis of the removal petitions 

that have been filed, the numbers which were objective, the numbei-s 
which were frivolous? Did the advisory committee conduct a study ? 

Professor LAFAVE. In terms of a statistical, empirical research, the 
answer is no, we did not. We relied primarily upon the experience of 
members of the connnittee. 

Ms. Hor.TZMAN. The removal statute perhaps is not the most beauti- 
fully drafted statute, but it concerns something of extreme impor- 
tance; namely, persons who are being prosecuted in a circumstance 
where they cannot vindicate their civil rights. 

It seems to me that the purpose of the removal statute is to provide 
a Federal court forum to those who could not in State court vindicate 
certain civil rights. 

Wouldn't we be well advised, if we are going to radically amend the 
rule to protect the people in such circimistances, to have done so after 
analysis of the actual number of petitions filed, granted and rejected, 
rather than the experience of a few persons. 

Professor LAFA\'E. It is very difficult to respond to that. T stippose 
one could make that objection to anything. "Couldn't you do more?" 
And T would say yes, it would be ix)ssible. I suppose, to do an em- 
pirical study to support that, and we did not do that. 

Ms. HoLTZMAN. Especially since the removal statute seems to reflect 
a serious and legitimate concern, about providing a Federal forum in 
certain cases where rights were jeopardized. 

It would seem to me that it would have been wise to have proposed 
a change only if there were serious and well-documented evidence that 
there was ne«d for such a change. 

Mr. MANN. Mr. Gudger? 
Mr. GuTXjER. Have there been anv significant number of cases in- 

terpreting the existing statute, 28 IJ.'S.C. 1443 ? 
Professor LAFAVE. There have been very si.<rnificant cases decided 

by the United States Supreme Court and to which reference is made 
in my prepared statement. 

They are significant because they point out how limited the op- 
portunities for removal under this particular section are. 

The teachinir of these cases, Greenioood v. Pr<trorl{} for example, 

»384 U.S. 808 {1068). 
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is that you cannot obtain removal simply because your civil rights 
have been denied, because the charges arc false, or because the de- 
fendant will be unable to obtain a fair trial. 

The removal is permitted only when the prosecution is for conduct 
which is a federally protected right. 

In the Georgia v. Rachel case,' the prosecution was for trespass. 
Tlie court has said it is only that kind of situation that is covered by 
the statute. 

Mr. GuDGER. So we are dealing with a very narrow area, are we not? 
The fact that there may be a racial problem involved by way of 

defense is to be protected in the State courts and not by the inter- 
vention of removal proceeding under this statute. 

Professor LAFAVE. That is correct. 
Mr. GuDOER. Isn't that a sul)Stantially correct statement of the law? 
Professor I^AFAVE. The problem as it was related to us b}' those 

judges who said they were being deluged by removal petitions was 
that the chances of a case really fitting the Georgia v. Rachel definition 
are very slight, given that is the narrow way in which the Supreme 
Court has interpreted the statute. 

The chances of a case arising that fits that description are few. 
The difficulty is that it is not too hard to put together a petition that 
appears to present that kind of problem, and therefore tliere has 
been a need for hearings and, of course, the matter can be appealed 
if there is a remand to the State court. There has been very sub- 
stantial abuse of the removal process in some pails of the country. 

Mr. GuDGER. Does the new rule contemplate that you must exercise 
the right within 10 days of arraignment, State court arraignment, just 
as you would have to assert a right ordinarily within 10 days of 
Federal court arraignment if you were strikmg at any of 3'0«r 
criminal pretrial motions in the Federal court? 

Professor LAFAVE. That is correct. ;; 
As I indicated in the statement I submitted, we think that the re,- 

quirement that ordinarily—and there is the good cause exception—the 
requirement that ordinarih^ this be done not later than 10 days after 
arraignment is sound. It is another expression of the general jJolicy 
that appears in P^ederal Rule 12, as amended just recently by the Con- 
gress, and is consistent with the better State pro<nHlure that has de- 
veloped in recent yeai-s of having mattei's that can be determined in 
advance of trial fairly raised in advance of trial in order to get theni 
determined so the trial is not delaj'ed. 

Mr. GuuGER. I have no further questions. 
Mr. MANN. All right. 
We can move on. 
Professor KVFAVE. The final matter we would like to bring before 

the subcommittee is rule 41, subdivision c, which would authorize what 
is commonly referred to as the telephonic search warrant. 

To describe the process very briefly, tlie applicant may be only a 
Federal law enforcement ofiirer or an attorney for the Government. 

The magistrate must be a Federal magistrate. 
Mr. MANX. We went into this rather thoroughly, and I will call for 

questions. 

' 384 D.S. 780 <1966). 
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Ms. Holtzman? 
Ms. HOLTZMAN. I liave no questions, Mr. Chairman. 
Mr. MAXN. Mr. Gudjrcr ? 
Mr. GuDGEU. No questions. 
Mr. MANX. AS I say. we had a pretty thoi'ou|:h discussion of it yes- 

terday. I understand the rationale of it and the convenience of it. 
Our concern was about tlie various mechanics of it and perjury 

problems with reference to it. 
Mr. Smietanka, do you have any questions ? 
Mr. SMIETANKA. NO questions. 
Mr. RoBB. Mr. Chairman, might I add a footnote to the discussion 

of this rule? 
Mr. MANN. YOU certainly may. 
Judge RoBB. The advisoi-y committee's note cites the case of United 

SUttcH v. Johnson., decided by our circuit on .Tune 16, 197.1. That was a 
panel opinion. It was siibsequentlj' overruled by the court en banc. 

The case is quite pertinent to this subject. The facts were that the 
police received a tip s^ometime after 1 o'clock in the morning that if 
they looked through an uncurtained lighted basement window in a 
house in northwest Washington, they would see a gi-oup of men pack- 
aging and cutting narcotics. 

They went and looked and, sure enougli. there were the men. They 
called the assistant U.S. attorney to see about getting a search warrant. 
He told them it would take at least 1^/^ or 2 hours to get the warrant. 

Of course, by that time, the narcotics and the men would have been 
gone. Therefore, they went in and made tlie arrests and recovered 
about $85,000 worth of narcotics and got four or five defendants. 

At the trial, the narcotics were introduced. It was contended that 
the police should have got a search warrant. Our court en banc held, 
with one dissent, that they were justified in entering without a warrant. 
But the court suggesteid very strongly and the court was of the opinion 
that this telephonic warrant application system ought to be instituted. 

That case is United States v. Jolmsan, No. 73-2221, 
I have a copy of this opinion here if the committee would like to 

have it. 
]Mr. MANN. Yes, sir. 
Thank you very much. 
The reason for the disappearance of members here is that we have 

•8 minutes left to get to the floor to vote. We don't like to miss votes, 
but we did want to conclude your testimony if possible, and I am sorry 
we have to go to the floor. 

We appreciate very much your being here. You have been very help- 
ful. Your written statement will be verj' helpful to us as we proceed. 

If wo nin into questions on which we need additional help, we will 
feel free to call upon you. 

Thank you very much. 
The subcommittee will stand in recess for about 12 minutes. 
Judge RoBB, We gi-eatly appreciate it, Sir. Chairman, 
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STATEMENT OF WATNE R. LAFAVE, HEPORTEE, ADVISORY COMMITTEE ON CRIMINAL 
RULES 

Mr. Chairman and members of the Committee: I appreciate this opportunity 
to present for your consideration some comments on the proposed amendments 
to the Federal Rules of Criminal Procedure. Before the committee at this time 
are proposed amendments to existing rules 6, 23, 24 and 41, and a proposed new 
rule 40.1. 

The purpose of this statement is to present a brief summary of the major fea- 
tures of these rules and the considerations wiiich underlie tliem. As you know, 
the rules are accompanied by Advisory Committee notes which give an indication 
of the reasons for the various provisions. I shall not repeat tliose detailed com- 
ments here, but will attempt to answer any questions the committee may have 
with respect to any of the proposed amendments. 

Before turning to the proposed amendments, it may be in order to note briefly 
the process by which they were adopted. These proposals were initially developed 
at meetings of the Advisory Committee on Criminal Rules in 1972. In January 
1973, the Committee on Rules of Practice and Procedure of the Judicial ('onfer* 
eiice authorized their circulation, together with other proiwsals which have here- 
tofore been acted upon by the Congress, to bench and bar for comment. A total of 
i5.000 copies of that preliminary draft were printed and circulated. In addition, 
that draft was reprinted in the Federal Supplement, the Federal Reporter, and 
tlie Supreme Court Reporter advance sheets in June 1973, which reach virtually 
all lawyers intereste<l in federal criminal practice. In each instance, the cover 
of the Reporter drew attention to such publication, and a cover letter to bench 
and i)ar solicited comments and suggests not later than February 1, 1974. As a 
con.setiuence, the Advisory Committee received numerous comments from judges, 
individual practitioners, and various organizations of lawyers. The.se couniients 
were given clo.>Je attention by the Advisory Committee at meetings held in 1974 
and 1975, resulting in revision of .some of the amendments presently before the 
Congress. The amendments in their present form were approved by the Jiidicial 
Conference in September 1975 for transmittal to the Supreme Court, and were 
sulmiitted to the Congress by the Court on April 26, 1976. Pursuant to Public 
Law 94-349, signed into law on July 8,1976 the effective date of the amendments 
now before the Committee was changed to August 1, 1977, or until and to the ex- 
tent approved by Act of Congress, whichever Is earlier. 

Rule 6.—The Grand Jury 

Two amendments are proposed to subdivision (e) of Rnle 6, which deals with 
the grand jury. The second of these, appearing at lines 25 through 29, is merely 
a clarifying amendment. It substitutes "federal magi.strate" for "court" in stat- 
ing who may direct that an indictment l)e kept secret, which corresponds to the 
change in subdivision (f) already adopted l)y the Congress, namely, that an in- 
dictment may be retnrne<l to a federal magistrate. It also substitutes the phrase 
"been released pending trial" for "given bail" so as to conform to the Bail Reform. 
Act of 1966. 

The other amendment to Rule 6(e) elaborates the existing provision per- 
mitting disclosure of matters occurring before the grand jury to attorneys for the 
government for use in the performance of their duties. A sentence was added 
stating: "For purposes of this subdivision, 'attorneys for the government' in- 
cludes stioh other government iwrsonnel as are necessary to assist the attorneys 
for the government in the i)erformance of their duties." 

The added sentence is Intended to make it clear that Rule 6(e) does not forbid 
r.S. attorneys to make u.se of other government personnel, such as employees 
of administrative agencies and government departments, when .such outside ex- 
pertl.se is necessary. This is not infrequently the case when the matter under 
investigation by the grinid jury is complex in nature. Experience has shown that 
in certnin types of grand jury investigations it is absolutely neces.sary for govern- 
ment attorneys to rely upon investigative ijersonnel of other agencies. Sometimes 
the nee<l is for supportive investigation by an FBI agent, sometimes for analysis 
of suhiwenaed hooks and re'-orfls by IRS or SKC personnel, and sometimes for 
evaluation of exemplars and other itientiflcation material by Po.qtal Service or 
Secret Service agents. 
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It Is important to note that the proiiosed now scnfeme fairly states an existing 
prac-tice whicli has been consistently iij>liel(l by the conrts. Tlie Advisory Commit- 
tee Note oiisei-ves that Ihongli the '•case law is limited, the trend seems to be in 
the direction of nllowlnj; disclosure to Kovernnient personnel who assist attorneys 
for the government in situations where their expertise is required." Since those 
words were written, several other decisions liave been reported In which such a 
procedure has l)ecn ai>proved. See Hubert flawthom; liir. v. Dirrrtor of Jntrrnal 
lieviiiuv. 4(x; F. Supp. lOSIS (E.D. I'a. lt)7U), and the numerous decisions cited 
therein at llL'2 n. 41. 

• I must emphasize that the proposed amendment to Rule G(e) only contemplates 
the >ise olf grand .lory information l)y tliese otlier ijersonuel to the extent "neies- 
sary to assist Hie attorneys for the government in the performance of their 
duties." That is. tliese matters may be disclo.sed only for purpo.ses relating to the 
grand jury Investigation and the duties of the U.S. Attorney in connection tliere- 
with. Tlie amendment does not authorize disclosure to other agencies of gnvcru- 
nient for use by those agencies. It leaves unchanged that iwrt of Uule (!(e) which 
permits a court to direct disclosure only 'pri'llmiuary to or in connection with a 
judicial proceeding or when permltteil by the court at the request of the defendant 
upon a showing that grounds may exist, for a motion to dismiss tlie indictment.'" 
See "In re Grand .lury Proceeding," 3l«> K. 2d 440 t3d Cir. lU(i->) (FTC investiga- 
tion not a "judicial proceeding"). 

Rule 23.—Trial by Jury or by the Court 

Two amendments are also proposed with respect to Rule 23, dealing with trial 
by jury or by the court. The first of these is to subdivision (h), which in its 
Hre.sent form authorizes the parties, upon approval of the court, to stipulate in 
writing that the jury .shall consist of any number less than 12. This provision is 
very useful if. for example, one of the jurors should become ill during the trial 
and there are no altei-uatc juroi.-!. 

It is connnon practice, liowever. for this stipulation to occur at the outset of 
the trial rather than at the time that a juror becomes incajmcitated. That is, the 
liarties stipulate at the outset that in the event it later tiecomes ne<-essary to 
ejfcuse (me or two jurors, the case may i)roceed nonetliele.ss. It is particularly 
helpful to have the matter resolved at that time, for the presence or absence of 
such a stipulation will provide a basis iipon which tlie court can determine 
•whether the time and exi>t'nse of emiiauelliug alternate jurors under Rule 24(c) 
Is warranted. 

Although this common practice would appear to be autliorized l)y Rule 23(b) 
in its present form, on oci-asion the question has been raised as to whether a pre- 
trial stii>Hlatiou would be effective absent a reaffirmation of it iit tlie time a juror 
is excused. The language added to Rule 23(b) is intended to make it clear that 
the present practice is not contrary to the rule. 

The second amendment to Rule 23 has to do with the mailing of special 
findings in a case tried without a jury under subdivLsiou (c). The change makes 
clear the deadline for making a request for findings and provides that tlie 
findings may be oral. There is no reason why oral findings will not suffice, as 
they become a part of the record and thus are available upon appellate review. 
In its present form. Rule 23 requires a request for $i)ecial findings but does not 
indicate at what time the request must be made. Hecause the Rule refers to 
the making of such findings upon request "in addition' to tlie general finding, 
it might be interpreted as requiring the request liefore the general finding, 
as is generally the practice, but it was concluded that tlie Rule should be clari- 
fied in tills respect. It is by no means inappropriate to require that the request 
be made within that time, for it ensures that the judge will be able to elaborate 
his findings at a time when the evidence and other relevant facts are subject 
to easy recall. 

Rule 24.—Trial Jurors 

Rule 24(b), in its present form, allocates peremptory challenges in the fol- 
lowing way : 20 to each side if the otfen.se charged is punishable by death ; 0 
for the government and 10 for the defendant or defendants if the offense charged 
is some other felony; and 3 for each side if the offense charged is a misdemeanor. 
The proposed amendment provides for 12 for each side in capital cases, 5 for 
each side in felony cases, and 2 for each side in misdemeanor cases. That is. 
the amendment generally reduces tlie number of peremptories available and 
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also eliminates the discrepancy In the present rule concerning the number 
urailable to each side. The amendment would retain the present provision to the 
effect that additional challenges may be granted when there are multiple de- 
fendants, and would add a provision that for good cause shown udditionul 
challenges may be allowed in other cases. Finally, tlie amendment sets a time, 
1 week prior to the scheduled trial date or such other time as is provided by 
local rule, to seek such relief. 

The proposed changes in the number of peremptory challenges available are 
based upon a number of considerations. For one thing, reduction in the number 
of ijeremptories permitted as a matter of cour.se will reduce the time consumed 
in selecting jurors and the costs of operating the jury system. The proposed 
numbers, it is believed, accommodate that interest, which has taken on even 
greater importance as a result of the Speedy Trial Act, with the purpose of the 
l)ereinptory challenge: to aid each party in obtaining a fair and impartial jury. 
Though many states permit the number of peremptories provided for in present 
Rule 24, several permit fewer—the number provided in the proposed amend- 
ment or even less. See ABA Standards Relating to Trial by Jurv 72 (Approved 
Draft, 1968). 

For many years, objective observers of the American criminal justice system 
have criticized the number of peremptories generally available as excessive. 
See sources cited in Orfleld, Criminal Procetlure from Arrest to Appeal 406 
(15)47). Tliere is, of course, nothing inherent in the numbers 12, 5 and 2 which 
make them the proper numbers for peremptories in capital, felony and misde- 
meanor cases, respectively. It is impossible to "prove" in some statistical way 
that these are the correct numbers, just as It cannot be proved that the numbers 
presently allow«l are correct or that a jury should consist of 12 people. The 
collective experience of the members of the Advisory Committee has led to the 
considered judgment tlmt the proposed numbers will usually suffice to fulflll 
the legitimate purpose of peremptory challenges: excusal of prospective jurors 
f(»r suspected but unprovable bias. I stress "usually," for an Important feature 
of the amendment is that the court is specifically emiwwered to grant additional 
challenges ujHjn a showing of g(H)d cause. By contrast, the present rule has been 
interpreted as not iiermitting the granting of additional challenges in a simile de- 
fendant case. Eslcs v. United States, 335 F.2d 609 (5th Clr. 1964). Thus, It may 
l)e said that the present rule sets the highest number of peremptories which 
might I* needed under the most compelling circumstances, with tlie unfortunate 
effect that the ssime number is inevitably available in all cases, while the rule as 
amended sets a lesser number which ought to suffice in the overwhelming 
majority of cases, with an opportunity for additional challenges in special 
circumstances. 

A second consideration underlying the proposed amendment of Rule 24(b) Is 
the cross-.sectional policy. In the Jury Selection and Service Act of 1!)68, the Con- 
gress declared as the express policy of the United States that all litigants "shall 
have the right to grand and petit juries selected at random from a fair cross 
section of the community in the district or division wherein the court convenes." 
IS U.S.C. g 1801. Allowing an excessive number of i)eremptories runs counter to 
that policy, for. as the Supreme Court noted in Su'^in v. Alahiiinti, 380 U.S. 202 
(1965), peremptories may be used "on grounds normally tliought irrelevant to 
legal proceedings or official action, namely, the race, religion, nationality, occu- 
I)ation or affiliation of i>eople summoned for jury duty." 

Finally, the proposed amendment of Rule 24(b) reflects the view that the 
pro.^ecution and the defen.se should normally be granted an eqiial number of i)e- 
rempfory challenges. This principle of etjuality. of cH)urse, Is reflected in the pres- 
ent rule as to capital and misdemeanor cases, but curiously is not the case when 
the charge is a felony. The Advisory Committee perceived no justification for 
this disparity. As the Supreme Court said in Swaia v. Alabaitui, 380 U.S. 202 
(11)65). in Hijeaking of jieremptory challenges, "the s.vstem should guarantee 'not 
only free<lom from any bias against the accu.sed, but also from any prejudice 
against his prosecution. Between Iiim and the state the .S<MIOS are to be evenly 
held.'" Most states give the prosecution a iiuml)er of peremptory challeiiges 
equal to tliose granted the defendant. ABA Standards Relating to trial by .Tury 
75 (Approved Draft, 1!)6S). Moreover, when the Congress last dealt with this 
issue in enacting the District of Columbia Court Reorganizatio;i Act of 1!)T0, 
it concluded, in adopting D.C. Code § 2.3-105, that imth the prosecution and the 
defense should have exactly the same number of challenges. 
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h'ulc JjO.l.—Removal from State Conrt 

Proposed new Rule 40.1 would establish iirocedures relatins to the removal to 
federal court of a state criiuinal prosecution. Subdivision (a) requires tliat a 
removal i)etition be liled not later than 10 days after arrai^'nment In state court, 
except that a later liliuK niay be allowed upon a sliowiuc of good cause. Sulidi- 
vislou (b) require.s that all then existiut; grounds l)e stated in one petition f<.r 
removal; a second petition may i)e tiled tipon grounds not previously existiu;; or 
as permitted upon a showing of good cause. Subdivision (c) provides that the 
filing of a petition does not prevent the state court from proceeding further, 
e.xcept that a judgment of conviction may not be entered unless the petition is 
lirst denied. If the petition is granted, then the state proceedings must cease. 

Removal is provided for in 28 U.S.C. § 1443. It states, in the part here relevant, 
that any '•criminal prosecutions, commenced in a State court may be removed by 
tile defendant to the district court of the United States for the district and divi- 
.sion embracing the place wherein it is pending: (1) Against any i)ersou who is 
denied or cannot enforce in the courts of such State a right under any law pro- 
viding for the equal civil rights of citizens of the United States, or of all persons 
within the jurisdiction thereof." 

The Supreme Court has given this language a narrow interpretation. In 
Vity of Greenwood v. Peacock, 3)^1 U.S. 808 (19«({), the Court held that it Is not 
euougli to show that civil riglits have been denied in advance of trial, that the 
charges are false, or that defendant is unable to obtain a fair trial. Bather, it 
must t)e shown that the .state prosecution is directed at conduct by the defendant 
wliidi is siHJcitically protected l)y a federal law dealing with equal civil rights. 
Illustrative is the companion case of Vcorgia v. Havhel, 384 780 (1!)66). There 
the defendants were asised to leave a restaurant solely for racial reasons and 
then were charged with trespass because of their reftisal. The Court condudeil 
removal was proper, as the Civil Rights Act of 1064 conferred a right to e<)ual 
enjoyment of the facilities of any place of public accommodation. 

The puri>ose of the propo8e<l rule is to facilitate the orderly and prompt 
disposition of a removal petition. Despite the very limited circumstances iu 
wliich removal is actually warranted under the Prucock test, experience has 
shown that the removal process can be and often is utilized to cause serious 
and unjustifietl delay in state criminal proceedings. The potential for abuse 
of the existing procedures is detailed in the law review article cited in the Ad- 
visory Comnuttee Note; as concluded in that article, such techniques as last- 
minute iietitions on the eve of the state trial and the filing of rejieated petitions 
and tlie appeal of a remand orders may seriously jeojiardize the state interest 
in the prompt and fair enforcement of its criminal laws. This article notes, for 
example, that In one case "[bly ntilizing the removal procedure to its full 
extent, the defendants were able to avoid trial for approximately five years." 

I're.sently, a removal i)etition may be filed at any time prior to trial, and such 
filing requires a stay of the state proceeding. This state of the law, it has been 
noted, can "afford a means for harassment of state judges and prosecutors and 
trial delay," New York v. Honliek. 424 F.2d 8J)7 t2d Cir. 1970), as there is 
nothing to prevent a state criminal defendant from withholding his petition 
until the eve of trial. Subdivision (a) of the proposed rule deals with this 
problem by requiring that tlie i)etiti<m ordinarily lie filed not later than 10 
days after the state court arraignment. This requirement is consistent with the 
general policy that pretrial objections should be rai.se<l and resolved in a timely 
fashion so that the trial of criminal ca.ses is not undtily delayed. This policy 
is reflected in rnle 12 of the federal criminal rule.s. including amendments re- 
cetitly approved by the (^ongress, and in the general trend of state criminal pro- 
cedure reform, as noted and recommended in ABA Standards Relating to Dis- 
covery and Procedure Before Trial (Approved Draft, 1970). 

It has been said that the purpose underlying the present law on the timing 
of the petition "was to deal with cases where the trial followed swiftly after 
the charge." A'pto York v. HoreUck, supra. Doubtless this is true, but it must be 
emphasized that subdivisi(m (a) serves this purpose better. Subdivision (a) 
allows the petition 10 da.vs after arraignment and even later for good cause 
shown, and thus ensures that the opportunity for petition may not be cut off 
by the state rushing the defendant to trial. Except in extraordinary circum- 
stances, which may be dealt with under the good cause provision, 10 days 
following arraignment provides ample time for the filing of any meritorious 
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petition. GlTen the limited crlme-is-a-rif{lit basis of Peacock, ttiere is no reason 
why counsel cannot file the petition well within this tiuie. 

As for subdivision (b), it is by no means unfair to require that all grounds 
be set out in the i)etition and to permit a later petition only on grounds not pre- 
viously existing or ui)on a showing of good cause. Given the limited grounds for 
removal, there is no reason why they cannot ordinarily be asserted in one peti- 
tion. Subdivision (b) alleviates the problem of continual disruption of state court 
proi'eedings by snocessive petitions for removal. 

Mnally, subdivision (c) provides that, pending a decision by the federal district 
court on the petition for removal, the state may continue its proceedings short 
of »ntering a judgment of conviction. This provision is intended to discourage the 
filing of frivolous petitions when the only purpose is to cause delay and to dis- 
rupt the state proceeding. This is a desirable change from existing law, where- 
nnder the state court loses all jurisdiction to proceed immediately upon the filing 
of the i)etition. This automatic stay procedure has led to abuse of the removal 
process. 

Rule it.—Search and Seizure 

The addition to subdivision (c) of Rule 41 authorizes the Issuance of a search 
warrant upon oral testimony. In brief, the procedure which would be authorized 
under the proposed amendment is as follows: The applicant, which must be 
eitlier a federal law enforcement officer or an attorney for the government, must 
first persuade the magistrate that the circumstances of time and pliice make it 
reasonable to proceed in this way, as where delay in obtaining the warrant might 
result in destruction or disappearance of the evidence to be 8eize<l. The applicant 
must then orally state and swear to facts whidi sati.sfy the probable cause re- 
(inirement. This statement must be recorded at that time. This may be accom- 
plished by use of a mechanical recording device, by use of a court reporter, or 
by the magistrate making a verbatim contemporaneous writing. The statement 
will thus lie available in the event of a later challenge to the search warrant. 
After transcription, this statement must be certified by the federal raagi.strute 
and filed with the court. The applicant will then read the contents of tlie war- 
rant to the magistrate so as to ensure that the magistrate will know that the 
Fourth Amendment particularity requirements are met. The rule explicitly rec- 
ognizes that the magistrate may direct that changes be made in the warrant. 
If the magistrate approves, he authorizes the applicant to sign the magistrate's 
name to the duplicate warrant, and the magistrate then causes a written copy of 
the approved warrant to be made. He also enters the exact time of issuance on the 
face of the warrant. Upon return of the warrant, the nmgi.strato is to require the 
applicant to sign a transcribed copy of the sworn oral statement. 

The purpose of the amendment is to encourage resort to the search warrant 
process when the circumstances are such that it appears the traditional writ- 
ten-atBdavIt process might well result in the loss ot critical evidence. If, as the 
Supreme Court has so often stated, it is desirable that law enforcement agents 
'"secure and use search warrants whenever reasonably practicable," Chiwel v. 
CaUfornia, 395 U.S. 752 (1969), then it is certainly appropriate to make u.se of 
modern technology in order to broaden the range of circumstances in wliidi the 
warrant process is practicable. The oral search warrant procedure has l»een 
stongly recommended by the National Advisory Commission on Criminal Justice 
Standards and Goals, is currently authorized by law in at lea.ft two .states, and 
Is under consideration in other jurisdictions. Experience with the procedure has 
lieen most favorable. In California, for example, there has been a dramatic 
Increase in police utilization of the warrant process following enactment of a 
comparable provision. 

The oral search warrant process meets all of the requirements of the Fourth 
Amendment. The benefits of the process far outweigh its disadvantages. One 
purportetl disadvantage is that demeanor evidence, from a face-to-face con- 
frontation between the applicant and magi.strnte, is lacking. But In light of the 
clearly established Fourth Amendmeut doctrine that law enforcement ofliccrs, as 
compared to informants and the like, may be presumed to he credible for pur- 
l)oses of the probable cause determination, this is not a suhstanti.",! problem. The 
other possible disadvantage is that the magistrate, at the time he decides to issue 
the warrant, does not have the facts before him in writing. While it is true that 
he tlius cannot read and re-read the allegations while pondering tlie prohalile 
cause i.ssue, he of course can make such additional Inquiries as may seem ap- 
propriate—either a restatement of the allegations or an elaboration of them. 

««-27-l—77 8 
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IiiiU'cd, It may well be that a magistrate is more likely to aslc for some elabora- 
liou in res[)oiise to an oral statement than when he is simply confronted with a 
completed written statement in the form of tlie traditional affidavit. 

From either a law enforcement or civil liberties iterspective, the advantapei! of 
the procedure provided for in the proposed amendment to Rule 41(c) are sub- 
stantial. Not infre(iuently, federal law enforcement officers are confronted witli 
situations in which there are serious doubts whether, if the officer travels to a 
magistrate and obtains a warrant by traditional means and then returns to tlie 
scene of the investixatif)n, the evidence will still be where it is presently believed 
to be. It is neither desirable nor to be anticipated that the officer will simpl.v 
abandon the investigation in such circumstances. Hut in the absence of the oral 
search warrant device, the officer is likely to engage in other practices wldch, at 
least on occasion, may threaten to a greater extent tho.se values protected by the 
Fourth Amendment. 

One i«).ssihility is that the officer will simply proceed to make the search with- 
out a warrant in the hope that he will later be able to convince the court that 
he was justified in doing so because if '"exigent circumstances." Wliile there is a 
fair amount of authority, particularly of recent vintage, that even a dwelling 
may Ite searched without a warrant if tiie circumstances are truly "exigent," 
there Is considerable dispute as to precisely what It takes to meet that test Thus, 
from either a law enforcement or civil liberties point of view, that is not a par- 
ticularly attractive alternative. Another iw.ssibillty is that the officer will take 
"protective custody" of the premises to be searched, that is, enter and monitor the 
movements of the occupants, while another officer makes the trip to the niasis- 
trate for a warrant. But the extent to which this alternative may be employed 
consistent with the Fourth Amendment is imcertain at best. Finally, the officer 
on the scene might phone in his facts to some otiier officer who is near the magis- 
trate, who will then serve as the affiant. AVhile tliis is permissible under the 
Fourth Amendment, it is by no means a desirable practice, for it deprives the 
magistrate of the opiwrtunity to examine that officer wlio is in the best position 
to an.swer any questions he may have relating to such i.ssues as probable cause, 
what place is to lie searched, and what items may be searched for and seized. 

Mr. MANN. Tlie subcommittee will come to order and resume its 
hearing on the pending amendments to the Federal Rules of Criminal 
Proceclure. We have received a request to cover the remainder of this 
hearing, in wliole or in part, by means of photography. The subcom- 
mittee will gi'aiit this request unless there is objection. 

Hearing none, it is .so ordered. 
Our next witness is David Epstein of Washington. D.C.. who will 

testify on behalf of the Atuorican Bar Assix-iation. Mr. Epstein is a 
partner in the law firm of Berry, Epstein & Sand.stroni and has served 
as an adjunct professor of law at the Georgetown University Law 
Center. 

We are pleased to welcome you today. The prepared statement you 
have submitted will, without objection, be made a part of the record 
and you may proceed as you wish. 

TESTIMONY OF DAVID EPSTEIN, CRIMINAL JUSTICE SECTION, 
AMERICAN BAR ASSOCIATION 

Mr. EpsTinx. Thank you. 
I am David Epstein, and I appear today as the designated represent- 

ative of the Aiiiorican Bar Association to present Us views on the 
jiropo.scd amendments to tlie Federal Rules of Criminal Procedure. 
Criminal justice section Chairman Alan Y. Cole looked forward to 
presenting? the ABA's views to this subcommittee; unfortunately, he is 
seriously ill and unable to testify today. 
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I am a ineml)er of the criminal justice section and a member of the 
section's Committee on Rules of Criminal Procedure and Evidence. 

Lawyers confront procedural clianges with both passion and con- 
cern. The passion is frequently generated by the change of habit and 
uncertainty caused by any new way of doing things. After the adop- 
tion of new rules, the passion subsides and the changes become accept- 
able, then familiar, and finally, traditional. Our presence here is based 
on the more fundamental and lasting concern, founded on the recogni- 
tion that procedural rules may have far-reaching substantive implica- 
tions. The steps of the criminal justice process can affect the result- 
guilt or innocence. In addressing these amendments, the ABA has fo- 
cused on their implications. Because of the diverse views within the 
oiganization. it is well able to do so. 

The process of ABA consideration of rule changes is itself designed 
to grind fine the materials under review. Every segment of the crimi- 
nal justice system is represented in the formulation of ABA positions. 
The proposed amendments were first carefully studied by a committee 
which included among its members Federal prosecutors and i-epre- 
sentatives of the Department of Justice, a U.S. district court judge, 
law professors, and lawyers active in the defense of criminal cases in 
the Federal couits. 

1 might add, parenthetically, that my own experience is as prose- 
cutor, defense lawyer, law professor, and as an author on rules of crim- 
inal procedure. So 1 am a microcosm of embodying the diversity of 
ABA views. Therefore, wlien I look at these rules, 1 am trying to bal- 
ance my particular interests and background. 

The governing council of the criminal justice section is broadly 
representative of the many different viewpoints encompassed by the 
section. It adopted some proiwsals and rejected others and made a few 
of its own. I emphasize tliat the section's reconmiendations reflect a 
balancing of attitudes and are not weighted in favor either of the 
prosecution or the defense. In turn, the council's recommendations 
were debated prior to adoption by the ABA House of Delegates, na- 
tional representative of the more than 200,000 members of the ABA. 

In general, tlie American Bar Association supports the proposed 
amendments except as hereinafter noted and subject to the following 
suggested changes. 

I would sununarize by saying that the ABA shares some of the mis- 
givings that have been voiced here this morning with respect to the 
proposed changes to rule 6(e). 

While reconmiending approval of the proposed amendment, the 
ABA urges that an explicit legislative statement be made that the only 
purpose of the amendment is to provide the Government wih the ex- 
pertise of other governmental personnel, where needed; and that each 
governmental department or administrative agency ims tiie obligation 
to insure that the grand jury information disseminated to its experts is 
not used in violation of any constitutional rights, in unrelated criminal 
cases, or in any civil proceedincs. 

ABA membera expressed the strong concern that disclosure to a 
broader group of (loxerinncnt personnel might be used as a subterfuge 
by some agencies to obtain information through tlie gj'and jury process 
which wa.s not legitimately required for the purpose of the pending 
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grand jury investigation. The ABA thus urges that the legitimate aim 
of the aniendnieut—to provide attorneys with the assistance of experts 
in cases requiring specialized knowledge—l)e clarified via a legislative 
statement. The dissemination of information to serve particular-ized 
departmental or agency needs would not be a legitimate aim. 

Therefore, while we don't have any specilic language for inclusion in 
the rule, we do have this strong concern. My personal view would be 
that if there is to be restrictive language, it not set forth a procedure 
requiring appearance before a court each time an expert is used because 
of the administrative burdens that might result. I personally would see 
a great need for restrictive langu.age. 1 think the ABA [josition is that 
there is no objection to any specific restrictive language. As I said, w-e 
have these misgiving which resulted in this particular approach, that 
of having a legislative statement. 

Mr. AIANN. You have reference there to the legislative history, 
either in the committee report or as a statement somewhere, but not 
as a part of the rule itself. 

Mr. EPBTEIX. That is our position. The ABA would not oppose some- 
thing in the rules, but in trying to bring these various views within 
the ABA to some kind of conclusion, we agreed upon the position that 
it would be in the legislative history. As I said, the ABA has mis- 
fivings about what might occur if some of the excesses that have been 

rought forth were to become part of normal government routine. 
Mr. MANN. With reference to any possible showing of need by the 

attorney for the Government, the suggestion was made in testimony 
yesterday, I think by Mr. Segal, that perhaps the attorney for the 
Government should be required to file an affidavit with the court. It 
would be accepted presumptively by the court without any further 
action by the attorney for the Government being required, no motion, 
and so forth. 

Do you think that would be burdensome ? 
Mr. EPSTEIN. I think if you are discussing a proposal to have an 

application filed with the court setting forth who was going to be 
brought in, which outside government agency and which personnel 
were going to be involved, that I don't think would be burdensome at 
all for the prosecutor. I think that would happen in the normal course 
and there would be a record of who was brought in from the outside, 
from the other Government agency. It would allow some kind of over- 
sight by the defense attorney because he would know what is happen- 
ing and how broadly the Government is going in terms of bringing in 
other people. That is a very sensible suggestion. 

Mr. MANN. Thank you very much. 
Mr. EPSTEIN. As fur as rule -23. "Trial By Jury or By The Court." 

under a "Jury of Less Than Twelve," the ABA supports the proposed 
amendment to rule 2:>(l)). Our statement here essentinlly sets forth 
what that mile is. There has been earlier discussion, so I will go on to 
23(c), "Trial Without a Jury." 

Our modification of the language is that we question the advisability 
of the proposed amendment which requires a party to make a motion 
for a special finding before the court has made the general finding. 
Such a request by the defense or prosecution in adA-ance of the court's 
decision as to the general finding might well indicate a lack of con- 
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fidence in a favorable outcome of the case—and could, in fact, affect 
the court's decision as to the general finding. The ABA believes no con- 
vincing reason exists for requiring such an advance request. Indeed, in 
civil litigation, the court is required to make special findings absent 
any request from the parties. (Rule 52(a), F.R.Civ.P.) At the time 
the court makes the general finding, it certainly knows its reasons for 
the action, and can then either orally before a court reporter, or in 
writing, set forth the facts forming the basis of the decision, unless 
both parties agree to waive such special findings. Tlie proposed ABA 
language modification would meet these concerns. 

Mr. MANN. Mr. Hyde, any quCvSt ions ? 
Mr. HTDE. I agree that the proposed amendment puts a burden on 

defense counsel, or anybody, as well as on the court. Depending upon 
the results, you may not want any findings of fact. You may be very 
happy with the result. If you tell the judge. "Now, j^otu' Honor, before 
making your ruling, I want you to do this," you would inin the risk of 
his displeasnre.however subtle. So I just agree. I think findings of fact 
should be available when necessary and that may never be, but it 
could be after the verdict. 

If I may just go back briefly, Mr. Chainnan, with your permission, 
to 6(e), T agree with the statement that the witness has made, that 
there ought to be an explicit legislative statement that the only pur- 
I)ose of the amendment is to provide the Government, et cetera. But 
where should that statement be made ? 

In my opinion, I would like the rule drawn so that it specifically sets 
forth that these additional personnel are necessary for the fulfillmg of 
the purijose of the prosecution in this grand jury and for no other pur- 
pose. One of the problems with the law is that the meaning of some sec- 
tions is spread all over legislative history and case law, and it just 
makes it tough on everybody. 

If we could specify that the prosecutor who wants this additional 
help should specifically get leave for it and set the purpose for it with 
the proviso that the information divulged is for the pui-poses of this 
grand jury and that everybody involved is going to be mhibited by 
that caveat or proviso, that might be well. 

Is it possible to draft this rule to encompass those things ? 
Mr. EPSTEIN. Mr. Hyde, I believe you make an excellent point as 

far as how someone finds legislative history when they have only the 
rule in front of them. As I indicated to Mr. Mann, the ABA would 
have no objection to having that incorporated in the rule. My own 
question would be whether setting up a procedure requiring an ap- 
pearance before a judge every time the prosecutor wants to use a gov- 
ernment expert is not involving too much administrative buiflcn on 
the courts, the prosecution, and defense, and so forth. 

The suggestion that was made yesterday by one of the witnesses of 
having the prosecution file an afHclavit  

Mr. H-mE. Fine. 
Mr. EPSTIUN. [continuing]. Which is self-executing, unless some- 

body raises a question about it, sounds like a sensible approach to this 
and I think one that could lie incorporated into the rule. 

Mr. HYDE. Could we devise a form of affidavit that would include 
the language that the affiant certifies—well, he can't bind an IRS 
agent. The U.S. attorney would sign that. 
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Mr. EPBTEIN. The affiant could also, or the expert could also, sign 
that lie agrees not to disclose anything lie learns. 

Mr. IIi-DE. I tliink that would be great if we could crank that into 
a rule. Then the defendant, as you pointed out, would have access to 
that, and later on when he is being prosecuted by the SEC and certain 
things come out, he can make the connection, and at least argue and 
require some testimony that he has been doubly dealt with. 

Mr. ErsTEiN. Since his identity' is known, that overcomes a gioat 
burden that defense lawyers have iii trj'ing to find out who did what. 
Very often Government personnel cliange and records get lost, and so 
forth. Here there would be a record in the court. 

Mr. HYDE. Different judges rule differently on the same situation and 
I think the more specificity we could crank into the rule, the better it 
would be. I don't like to encumber lules witli long rhetoric, but the 
real problem' we are getting at is the multiple use of information before 
a grand jury. "We certainly need to liberalize that system to provide in- 
formation when we get into highly complicated, technical data, but 
wo have to be careful to limit its use. I would hope all the talent we 
are hearing from could help us put together a rule that would really 
do that. 

Thank you. 
Mr. EPSTEIN'. Continuing on page 4 of my statement on rule 24, the 

trial jurors, peremptory challenges. 
The proposed amendment to rule 24(b) (1) was forcefully opposed at 

every level of ABA consideration, with few exceptions of support for 
this chan^. The proposed amendment to rule 24(b) (1) would reduce 
and equalize the number of peremptory challenges available to defense 
and prosecution. The number of pei-eniptory challenges would be re- 
duced from 20 to 12 for both sides in capital cases; from six for the 
Government and 10 for the defense down to five for both sides in felony 
cases; and from three down to two peremptory challenges for both 
sides in misdemeanors. 

The ABA .strongly opposed tlie amendment's reduction and equaliza- 
tion of peremptory challenges; this opposition was unanimoush' ex- 
pressed by the section's council at its November 1976 meeting. The 
ABA urges retention of the existing number and allocation of pei-emp- 
tory challenges for capital cases, for felony cases, and for misde- 
meanors, as contained in the current rule. 

The advisory committee fails to make a convincing case for the 
change. It argues that reduction and equalization of peremptory chal- 
lenges between prosecutor and defense will result in (1) petit juries 
selected at random from a fair cross section of the community; and 
(2) an acceleration in voir dire procedure and a savings in juror costs 
through the use of smaller jurj* panels. 

There is no basis upon which to conclude that equalizing the number 
of challenges will serve to increase the likelihood of random selection. 
In the opinion of many experienced litigators, the proposed amend- 
ment will unnecessarily advantage the prosecnt ion, which m most cases 
has more knowledge about the past behavior of jurors. 

As for acceleration of voir dire and reduction in costs through the 
use of smaller jur\- panels, quite the contrary is as likely to occur. De- 
fense lawyers, stripped of the limited potential of peremptory chal- 
lenges, may feel compelled to engage in more exhaustive voir dire and 
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to make more challenges for cause. The trial court's di=allowanco of 
such challenges may later become the basis for appellate review, adding 
substantialh' to the cost of resolving the case. 

I might add that based on informal convoi-sations with prosecu- 
tors—here wliere tliey are working under both sy.stenis—the Federal 
court is under the Federal rules but the superior court is governed by 
the District of Columbia Code enacted by the Congress and peremp- 
tory challenges are equalized—I am advised informally, though I have 
no convincing scientific basis for this, that in the superior court it 
takes more time to conduct voir dire than in the district court. In the 
district court, it takes about IV2 hours, and in the superior court, 
2 to 2^, hours. The district court'judges take time to do the voir dire 
themselves and that really cuts down the time. 

There is no convincing basis to suggest that limiting the number of 
peremptory challenges or equalizing them will in any way reduce the 
time involved in impaneling a jury and, in fact, the time involved is 
not so substantial that it is a major problem. 

Mr. MANN. YOU may proceed. 
Mr. EPSTEIN. Thank you. 
On the (b) (2) part of the section, the ABA supports this portion 

of the rule, except that it urges modification of the language, as set out 
above. Proposed (b) (2) would give the court discretion to increase 
the number of peremptory challenges, and sj)ells out the time within 
which such a motion for relief must be made. The ABA's proj)Osed 
language modification would meet a need to allow tlie court, flexibility 
"in exceptional circumstances" to gi-ant a motion for additional chal- 
lenges, even if the motion is filed less than 1 week ahead of the fii-st 
scheduled trial date. 

Mr. HYDE. Mr. Chairman. 
Mr. MANN. MT. Hyde. 
Mr. HYDE. What is wrong with letting the attorneys make the i-e- 

quest for additional peremptories when you have got a room full of 
prospective jurors? Something may occur tlien where tlie need may 
just arise at that moment. I hate to draw silly pictures, but you may 
have a white defendant and a black complaining witness, and you end 
up with 70 percent of the room—which you don't know until jou get 
in there—prospective black jurors. I am picturing a very extreme case. 

My point is that many times you don't know you are going to need 
extra peremptories until people have been challenged for cause and 
you are left with three accountants, a guard, and a retired general of 
the Army. You don't know until you are riglit there at the time. 

AVliat harm is done by asking the court in chambers under the cir- 
cumstances—your liaving just discovered that you have advei-se inter- 
ests on many things—for permission to do that ? I don't see any harm 
in that. 

Mr. EPSTEIN. It is the effect, Mr. Hyde. I believe the concern would 
be that if you are going to ask for 10 litiore peremptory challenges, you 
have got to bring in anotlier 30 people for the ])rospe'ctive jury panel. 
Tlie jury panel that would have been summoned for that dav might 
not l)e sufficient to service that court and all tlie otlier courts "tliat are 
involved. So I think that would be the concern. 

If you have advance notice, you are able to arrange a week in ad- 
vance without disrupting too many potential jurors' lives by just hav- 
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ing them sit around the courthouse, which apparently is a big pi-oblem 
in and of itself. This way, you give advance notice and you are able to 
gear them in and bring them in sufficient numbers so tliat the peremp- 
toiy challenges  

Mr. HYDE. And you would be saved from the unusual situation by 
the proposed language which says "or at such other time as may be 
provided by the rules of the district court." 

Mr. EPSTEIN. We would put "in exceptional circumstances." We 
would recognize the kind of situation you posited, where there may be 
a need as you walk in for more jui-ors because of the composition of 
the panel or the unusual natiire of the case that is before it. There may 
be certain things that have surfaced only in the last day or so before 
the case. Let's say a newspaper article suddenly comes out the morning 
of the impaneling. 

Mr. HTDE. That is a much better analog}' than the one I gave. That 
is more likely to happen. 

Thank you. 
Mr. MANN. Mr. Epstein, the amendment in (b) (2) seems to allow 

the court to permit additional peremptoiy challenges for both the 
prosecution and defense. Under the present rule, onh' the defense may 
Be permitted additional peremptory challenges by the court. That 
would also apply in the multiple defendant situation. That is a change 
from the present rule. 

Mr. EPSTEIN. I must say that is an excellent point and I don't think 
the committee that considered it focused attention on it. 

Mr. MANN. I think the intent is very good. 
Mr. EPSTEIN. I think there must be "good cause shown" and then 

you have a standard of some sort. At least you have good cause shown. 
There may be circumstances in which the prosecution should have more 
peremptory challenges in order to equalize the situation as it exists in 
the nonnal case. But I don't think a great deal of attention was focused 
on that particular issue that I am aware of. 

Mr. MANN. Given the Judicial Conference's motivation in this mat- 
ter, it appears, in effect, that they want to even them up. 

Mr. EPSTEIN. If they can't even them up as far as the rule is con- 
cerned, then they could only even them up as far as the exception is 
concerned, and there they would have to show good cause. So perhaps 
it would only tnily be used in those situations whore good cause is 
shown, rather than becoming tl^.e normal way, Avith judges making 
their own law in order to even it up, even if the Congress should keep 
the rule as it is right now. 

jVfr. MANN. All right. 
ilr. EPSTEIN. Under nile 40.1  
Mr. JLvNN. Mr. Smietanka has a question. 
^Ir. SinETANKA. Excuse me. I want to ask one question with relation 

to the peremptory challonjros. 
In an issue of "Psvchology Today" in ^Sfav of IPT?.. ^Ir. Keith Moss- 

man, who was the cliaii-Tnan of the American Bar A^FO'-iation section 
of criminal law at the time, wrote an article in which h? paid. 

T<i\e snocps'jful poker players and other pamblprs, most criminal trial lawyers 
liavf aoqnired some "siip«>rstition.s" in their attitude tnwnrd iitry seleofion. A 
nationally known trial lawyer once told me that he would not accept any left- 
handed Jurors. Along with occupational criteria, some of the old men of the 
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trade thouRht that nationality played a crucial role in jury selection. According 
to the maxim, jurors of southern European descent tended to be more sympa- 
thetic to a defendant than did more exacting jurors with German or Scandi- 
navian blood. These bits of legal lore will always exist. Lawyers will continue to 
try to pick jurors favorably disposed to their clients. 

My question is: Is there any place in the rnles of criminal proce- 
dure to indulge this superstition bj' giving one side or the other an ad- 
vantage in peremptor\' challenges? 

Mr. EPSTKIX. I don't think you are really giving an advantage to the 
defendant. The prosecution—insofar a.s information may give the pros- 
ecution an advantage in laiowing about the prospective behavior of 
jurors—the prosecution has the greater access to that information be- 
cause they keep jury books. They know how particular juroi-s have 
acted in other cases that have gone on during the course of that par- 
ticular panel's life and how this particidar juror was involved in an 
actual case and how that case was resolved, or whether that particidar 
juror was tlie one that caused a hung jury. So the prosecution has the 
advantage. 

Equalizing the number of peremptoiy challenges isn't going to do 
away with using the superstitions, or Avhatever other basis you liave, 
for making your judgment. It will just mean that both sides will have 
fewer chances to—or, rather, the defense will have fewer occasions 
and, actually, both sides—to use those peremptory challenges. But a 
lawyer is still going to be making those peremptory challenges on some 
kind of basis. 

It is a rare case where you have an opportunity to go through psy- 
chological testing and spend the kind of money spent in some of the 
more celebrated cases in recent years, where psychologists say they 
can tell you how a particular juror is going to react. That is a separate 
problem—whether it is a good idea or not to htve psychological testing 
and have peremptory challenges on some scientific basis. In 99 percent 
of the cases, you don't have that. 

Our position is that there is no reason to change the rules from the 
way they are, based on the information that is presented. There will 
be no speeding up of the jury selection which, we say. is a de minimis 
consideration in the course oi a trial, nor is it going to result in a more 
random jury selection. The random selection arises out of both par- 
ties having the juiy panel limited to 24 or 30 people who arc in the 
room, and if they kick off one or two people by peremptory challenge, 
the next person is coming on anyway. So even with tlie challenges you 
have, you cannot affect verv radically the composition of the jury, but 
you can feel some degree oi suiJerstitious self-confidence or hunch that 
you have gotten the person off who is going to vote against your client. 
Also, the defendant may feel he is participating, saying, "I don't think 
that person will treat me fairly" for anj' reasons the defendant brings 
to the proceeding. 

So I don't see that that article is really going to solve the problem 
or that it really mnkes a case for changing the rule. 

Mr. SMIKTAXKA. In fairness to Mr. lilossman, he wasn't arguing 
either way. 

Mr. MANN-. All right, you may proceed. 
Mr. EPSTKIX. Under rule 40.1, removal from State court, time for 

filing, proposed rule 40.1 details the procedure to petition for removal 



118 

of a criminal prosecution from a State court. It is intended, according 
to the Advisoi-y Committee Note: 

To facilitate the orderly aud prompt disposition of a removal petition flietl in 
Fe<leral court and to avoid unnecessary delay in the State proceeding when a 
removal petition is denied. 

The ABA believes the timing provision proposed in (a) to be un- 
realistic. It supports modified language in 40.1 (a), as spelled out above. 
The parties cannot be expected within 10 days after St&te court ar- 
raignment to make a decision us to whether a basis exists for removal 
to a Federal court. Further, if such a motion were filed sufficiently in 
advance of the State court trial proceeding, 15 days is regarded as 
sufficient, the P^edcral court then has ample time to decide whether the 
case should be removed. The judgment is tliereby made without inter- 
feiing with the State court trial process. The proposed modification of 
language will meet these deficiencies. 

The reason we have 10 days after the State court arraignment is that 
we are concerned alwut a State court that might set trial within less 
tlian 10 days and then the paities wouldn't have adequate opportunity. 
At least you have the 10 days after the State court arraigiunent. It 
falls into the period within 10 days after the arraignment and within 
1.5 days before the first scheduled trial. That's ample time for consid- 
eration of the removal. 

We have not addressed the question raised by ils. Holtzman whether 
this proposal is in conflict with legislation and the power to amend 
legislation by rule, which may or may not be the case as far as this 
legislation is concerned. 

As far as the number of petitions, subdivision (d) would mandate 
inclusion of all existing grounds for removal in a petition for removal, 
and would allow a second petition only if the grounds stated therein 
did not exist at tlie time the original petition was filod^ or for other 
good cause shown. The Advisory- Committee note declares that the 
purpose of this proposal is to alleviate "the problem of continual dis- 
ruption of State court proceedings by successive petitions for removal." 

The ABA supports this proposal with modification of language set 
out above. The ABA believes the rule would properly seek to avoid the 
disruption of proceedings in the State courts, but nonetheless feels it 
unrealistic to require that a failure to set forth grounds "which exist 
at the time of the filing of the petition sh;ill constitute a waiver of 
such grounds.'' Under the U.S. Supreme Court language, if grounds 
exist at the time of the filing which are not known or discoverable with 
reasonable diligence by defense counsel, tliat could constitute waiver by 
the defendant. 

The ABA therefore recommends a modification of the language to 
meet the legitimate purpose of avoiding disruptive tactics—while 
a\'oiding penalizing the defendant when defense counsel is not aware 
of the grounds relied upon in a successive petition, after he or she ini- 
tially has exercised reasonable diligence. 

Proposed rule 40.1(c) is intended, according to the Advisory Com- 
mittee note, to "discourage frivolous petitions when the only pur- 
pose is to cause delay and to disrupt the State proceeding." The ABA 
believes, as a result of the time restrictions and waiver provisions 
provided in (a) and (b), that the removal question will be decided 
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well in advance of the State court trial. Allowing the State court trial 
to proceed even if a petition for removal is pending should have no 
significant practical consequences, and the ABA supports 40.1(c) as 
proposed. 

Mr. MANN. MS. Holtzman. 
Ms. HOLTZMAN. Thank you, Mr. Chairman. 
I wanted to point out to Mr. Epstein that the statutory language 

with respect to the removal procedure is very clear. There is no time 
limit in the present statute within which a i-emoval petition must be 
filed. Similarly, it's ex)>licitly stated by statute that all State court 
proceedings must be held in abeyance once a removal petition is filed 
with the court. Rule 40.1 purports by rule to overrule explicit statu- 
tory language. I think that raises vei-y serious problems of constitu- 
tionality, statutory constnjction, and serious problem of compliance. 

I don't know that the ABA has considered that, but I just wanted 
the record very clear so that there is no question that this proix>sed 
rule encompasses provisions now set forth in explicit statutory lan- 
guage. It's mj- opinion that, if this rule were allowed to go into effect 
without Act of Congress, the litigation over the adoption of this rule 
would be more disruptive of State court proceedings in removal cases. 

I would like to ask whether the ABA has done any analysis of the 
present removal practice to determine whether or not there has been 
a series of abuses and thus whether a change in proceeding is 
warranted. 

Mr. EPSTEIN. I am not aware of any. In response to your earlier 
comment, our position in viewing the rules was taking the rules and 
working from that. We assumed, and perhaps unjustifiably so, that 
the committee which had labored long and hard on this, the Ad- 
visory Committee, had considered the interrelationship of the rules 
to the legislation and we were bringing attention to tne rule rather 
than to the whole context in which this particular removal legisla- 
tion arises. 

I am not aware of any study on how much of a problem it really 
is. Our concern is if it's going to be along this line the time period 
that the Advisory Committee sets out is one that cannot be followed. 

Ms. HOLTZMAN. I agree with you about the time iperiod, but I 
wanted to know whether you or tlie ABA had done any study inde- 
pendently to warrant its i-ecommendation in No. (c) or to wan'ant any 
changes in the present prnctice at all. 

Mr. EPSTEIN. We don't have a basis on any study we have done for 
saying that the problem is an acute one. One of the members of the 
committee which first oonsidei-ed this was Judge Kaufman of Balti- 
more. I believe he made some reference to being confronted with a 
situation wliere the removal problem comes before him. and the State 
trial is supposed to start the next day or that night, and he is going 
out of town on a trip or whatever. A helter-skelter atmosphere arises 
when there is not adequate time to consider because the State case is 
ready to go to trial and suddenly a petition is brought to you for 
consideration. 

You have got your mind on a hundred other matters and you really 
can't give it the kind of consideration that you should. Then, if you 
stop the State court, you have undone a whole process there and per- 
haps without justification. 
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As I recall, tlmt was the kind of experience that he brought forth for 
consideration here. 

Ms. HoLTZMAX. You have more problem with the judge than with 
the statute ? 

Mr. EpsraiN. AVell, it's a problem with the judjre, and he is suddenly 
confronted with having to make a decision tliat, even if he decides that 
he is going to wait on making a decision, may affect the State court 
and keep it from going forward. The whole trial and the witnesses and 
so forth have already been put together and that is a rather complex 
process. 

Ms. HoLTZMAN. Thank you, Mr. Chairman. 
Mr. HTDE. Mr. Chairman? 
Mr. MANN. Yes, Mr. Hyde ? 
Mr. HYDE. Counsel has pointed out to me chapter 237. This is the 

Kules Enabling Act. It says in section 3771 that all laws in conflict 
with such rules shall be of no further force or effect after such rules 
have taken effect. So this is a statute which says all laws that conflict 
with the rules will be of no force and effect once the rules are  

Ms. HoLTZMAN. Will the gentleman yield ? 
Mr. HYDE. Surely. 
ils. HoLTZMAN. It is not clear to me what the rules of civil procedure 

contain on this point, however. 
Mr. HYDE. Excuse me. It does the same thing for the lules of civil 

procedure. Here, I'll show it to you. This is civil and this is criminal. 
Ms. HoLTZMAN. I stand corrected. In any case, one would have a 

question as to whether or not that language means explicitly that stat- 
utes written by Congress and enacted after the signature of the Presi- 
dent could be overridden in any case m this manner. 

Mr. MANN. This is another reason why we should look into the en- 
abling acts. All right, Mr. Epstein. 

Mr. EPSTEIN. Addressing myself to rule 41, search and seizure, the 
proposed rule 41 amendment would establish a procedure whereby 
search warrants could be issued over the telephone (or radio or other 
electronic means) when it is not reasonably practicable to obtain a 
warrant by presentation of a written affidavit to a magistrate or State 
judge. Arizona and California currently allow such a practice. Ac- 
cording to the Advisory Committee note: 

Federal law enforcement ofiBcera are not infrequently confronted witL situa- 
tions In which the circumstances are not suflBciently exigent to justify the .serious 
step of conducting a warrantless search of private premises, but yet there exists 
a significant possiliility that critical e>idenee would be lost in the time it would 
take to obtain a searcli warrant by traditional means. 

The st«p-by-step procedures for orally obtaining a wan-ant are 
spelled out in the proposed amendment. 

The ABA supports this proposed amendment. The ABA is per- 
suaded that it is preferable to encourage maximum use of an impartial 
judicial officer to weigh probable cause before deciding whether a war- 
rant should be issued—rather thnn to have a law enforcement officer 
proceed without any warrant, dne to a reluctance to take time to obtain 
a warrant in person, and instead seek to justify his or her action on 
the grounds of exigent circumstances. 

There are many ar<riunents supporting maximum use of warrants 
over the telephone. The magistrate can electronically record the con- 
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versation so that lie or she can accurately prepare a ^vritten summary 
of probable cause at the conclusion of the telephone convereation; this 
can then be carefully assessed. This also might serve as a way of check- 
ing that the person making the application is a law enforcement 
oflacial. 

The ABxl feels that the opportunity to weigh credibility during a 
personal appearance before a magistrate is overstated. Indeed, in a 
warrant application via telephone there perhaps exi-sts a greater likeli- 
hood that the magistrate will actually discuss probable cause with the 
jnvestiffating officer. 

"Although the procedure * * * contemplates resort to technology 
which did not exist when the Fourth Amendment was adopted." the 
Advisory Committee note asserts, "the procedure complies with all of 
the requirements of the amendment." The section supports the pro- 
posed amendment. 

Mr. MANN. MS. Holtzman. 
Ms. HoLTZMAx. Mr. Chairman, thank you for giving me another 

opportunity to question. Mr. Epstein, you mentioned on page 9 that 
there will be a greater likelihood that the magistrate will actually 
discuss probable cause with the arresting officer in a telephone conver- 
sation. What is the basis for that statement? 

Mr. EPSTEIN. Under the current procedure, Ms. Holtzman, the officer 
comes before the magistrate in person, but he need not he the person 
who actually has first-hand knowledge of the basis for issuing the war- 
rant. He can be someone who says, "I swear on information and belief 
furnished to me by Officer So-and-So. who was told by a reliable soiirce 
such-and-such." so there is a rather long train of people who may be 
involved in making a presentation before a magistrate. 

The reason that that happens is because the investigating officer may 
be located at the scene or near the scene of the crime or the investiga- 
tion or whatever and he is conducting some kind of surveillance or 
needs to keep on top of the situation and doesn't want to take the 2 or 
3 hours or more that may be involved in some districts to come in, to 
appear before the magistrate, and then go back. 

So he would convey the basis for the warrant to some other person 
who would then come before the magistrate. So there is really no op- 
portunity, the way it is now, for the magistrate to do much more than 
to say, "You're a law enforcement officer and you're telling me this is 
based on information that you have gathered, that this is accurate and 
that there a basis for issuing a warrant." 

If you had the electronic means then the officers out on the scene can 
call and say, "I'm here and here is what I see and what I know." 

The magifitrate can then say, "Have you done this and what do you 
know alx)ut that?" which would allow a greater ronAorsation to take 
place in terms of making sure that there is really probable cause if 
anything troubles the magistrate in issuing it. 

Nov;, the magistrate is likely to resolve doubts in favor of issuing 
tlio wn'-rant or the officer on the scene resolves doubts in favor of say- 
ing, "This is an exigent circumstance and I have jiif-t got to go ahead 
and do it witliout n warrant because I haven't cot time to come back 
to the magistratp," oi-. "I am just not going to do it that way." 

In our view, this proposal has realism to it and would encourage, we 
think, the likelihood that the magistrate would be involved in assessing 
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probable cause with the person or pei-sons who liave tlie information to 
give him. 

Ms. Hoi,TZMAN. There is nothing in piosent procedure precluding 
the magistrate from discussing on the telephone in addition to tlie 
investigating oflicer telling hiiu about it. There is nothing to preclude 
the magistrate from discassing with the investigating officer the 
probable cause or the facts on which the affidavit is requested. 

Mr. EPSTEIN. The fact is that he has the pereon there but there may 
be a problem of connecting with the individual who actually has the 
information. The officer on the scene has the information. He conveys 
it to some colleague who then takes the information down and types 
it up and prepares an application, which is then brought to the magis- 
trate. A period of hours might elapse. Before you finally have access 
to the magistrate more time might go by. Then you have the problem 
of trying to locate the investigating officer and getting him to the 
phone in order to answer any questions the magistrate might have. 

That might happen in some cases but I would imagine and I would 
judge that in most cases that doesn't happen, the magistrate, in the 
normal couise, would make his ruling based on the information pre- 
sented to him by the officer. 

That really is who is swearing under oath that this is the basis for 
the application. 

Ms. HoLTZMAx. That may suggest a fault in the present prac- 
tice in the sense that the magistrate may not have adefiuate infor- 
mation before him on which to make decisions. I'm not sure that the 
conclusion from that is that one abandons the procedure whereby there 
is a personal appearance before the magisti-ate, an oath taken before 
the magistrate, an opportunity to question based on a document, and 
an opportunity to confront, on a face-to-face basis, the person being 
sworn. 

Mr. EPSTEIN. Are you referring to having the actual investigating 
officer always appear before the judicial officer? 

Ms. HoLTZMAN. No, but I am saying if you think it is so desinihlo, 
and I happen to thing it probably is desirable, to get the facts first- 
hand in order to decide whether to issue a warrant, something ought 
to be done to improve the present practice. I am not sure that the 
deficiency in the present practice is solved by substituting a personal 
appearance with a telephonic appearance by the police officer or some 
other representative of the Federal Government. 

Mr. EPSTEIN. In our view there is very little to be gained by insist- 
ing upon the physical appearance of the person. It's the information 
that he has. Is tliiis the per-son who gathered the information and does 
he have a basis for making that statement. And having liim person- 
ally appear, for example, m a district like Wyoming where you have 
to travel hundreds of miles to find the judge, is just a very suWantial 
commitment of time. 

Ms. HOLTZMAN. I guess I have the feeling that the intrusion of the 
Government into the personal privacy of an individual is a serious 
enough action that it should 1K> carefully circnmRcribed. It is for that 
reason that I have a great deal of hesitancy about this proposal. My 
own judgment is that the rule is so drafted that the telephone call 
will become a substitute for the present searches with a warrant and I 
am not sure that is a desirable thing. 
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The word "reasonable" is a vei-y broad one. It is not "neccssaiy." The 
standard is not necessity. It is not emergency. It is "reasonable." That's 
a major step in loosening tlie requirements for the issuance of a search 
warrant. 

Thank you, Mr. Chairman. 
Mr. HYDE. Mr. Chairman, I don't have a question, but just a com- 

ment on this point. Ever since I first sat in a legislative body I have 
heard legislation characterized as dragging Illinois or the Government 
into the 20th century, kicking and screaming. This is what this does. 
It seems to me this is precisely what this does. It recognizes there is 
such a thing as a telephone. 1 see all of the safeguards present, the 
recording, the later signature, the prejury penalty. So I think it's 
a progressive step and can even be protective of wrongful invasion 
of privacy. 

Mr. IMANN. Do you care to conclude your statement, Mr. Epstein ? 
Mr. EPSTEIN. In closing, I would like to advise the committee that 

while the ABA has supported the Enabling Act, that is. that rules and 
amendments to rules should be promulgated by the Supreme Court 
and become effective after transmittal to the Congress, the criminal 
justice section has urged that the Enabling Act can be effective only 
if drafts of proposed rules and amendments are circulat«d widely in 
advance of their promulgation in sufficient time to allow diversified 
segments of the bench and the bar an opportunity to comment thereon. 

Professor LaFave says there was an opportunity but the rules cir- 
culated a few years ago bear only faint resemblance to what actually 
came forth and is now before this committee. The ABA did not have 
an opportunity to comment on these rules before they were promul- 
gated or have any significant opportunity to make suggestions. 

Some of our suggestions are based on. we think, a very wide experi- 
ence within the profession as to what the implications would be. 

In fairness, I would say the recently proposed new rule dealing 
with appellate review of sentences was circulated for discussion and 
comment in a timely fashion. 

On behalf of the American Bar Association, which I am honored 
to represent before these Members of Congress, I want to thank the 
committee for providing us with an opportunity to comment on the 
proposed amendments and to urge support of the foregoing. 

Mr. MANN. Thank you very much, Mr. Epstein. You have been very 
helpful. 

STATEMENT  OF   DAVID   EPSTEIN,   CBIMINAI.  JUSTICE   SECTION,  AMEBICAN   BAB 
ASSOCIATION 

Mr. Chairman nnd members of the siibpommittee: I nm David Epstein, and 1 
appear today as the designated representative of the American Bar Association 
to present its views on the proposed Amendments to the Federal Rules of Crim- 
inal Procedure. Criminal Justice Section Chairman Alnn Y. Cole looked forwiird 
to presenting the ABA's views to this subcommittee; unfortunately, he is seriously 
ill and unable to testify today. 

I am a member of the Criminal Justice Section and a member of the Section's 
Committee on Rules of Criminal Procedure and Evidence. In professional lifp. I 
am a partner in the law firm of Berry, Epstein, and Sandstrom in the DIstrirt 
of Columbia and I specialize in the trial of criminal and civil eases in Federal 
coTirts throuchout the United States. 

TiBwyers confront procedural changes with both passion and concern. T\\e 
passion is frequently -lenerated by the change of habit and uncertainty caused 
by any new way of doing things. After the adoption of new rules, the i>assion 
subsides and the changes become acceptable, then familiar, and finally, tradl- 



llounl. Our preseDce here is Itased on the more fundamental and lasting concern, 
fonnde<l on the recognition that procedural rules may have farreachlng substan- 
tive implications. The steps of tlie criminal justice process can affect the result— 
jnillt or Innocence. In addressing these amendments, the AB.\ has focu.sed "U 
their implications. Because of the diverse views within the organization, It is well 
able to do so. 

The process of ABA consideration of rule changes Is itself designed to grind 
fine the materials under review. Every segment of the criminal justice system Is 
represenled In the formulation of ABA positions. Tlie ijroposcd Amendments were 
first carefully studied liy a committee which included among its members Fed- 
eral prosecutors and representatives of the Department of Ju.<tice, a United 
.States district court judge, law professors, and lawj-ers active in the defense 
of criminal aises in tlie Fetleral courts. This t'ouiniittee jireparcd an extensive 
report which was presented to the governing Council of the Criminal Justice 
Section, which is itself broadly representative of the many different viewpoints 
encompassed l)y the Section. It adopted some and rejected others and made a 
few of its own. I emphasize tliat the Section's recommendallons reflect a balancv 
ing of attitudes and are not weighted in favor either of the pro.secution or the 
defense. In turn, the Council's recommendations were debated prior to adoption 
by the ABA IIon.se of Delegates, national representative of the more than 200,000 
members of the ABA. 

In general, the American Bar A.s80ciation supports the proposed Amendments 
except as hereinafter noted and subject to the following suggested changes: 

Itulc 6(e).—Tlie Grand ,Iury : Secrecy of Proceedings and Di.sclosure 

The iiroposed amendment would allow disclosure of grand jury proceedings to 
a broader range of government personnel than Is currently i)ermitted. The pro- 
po.sed definition of "attorneys for the government" is intended, according to the 
.Indicial Conference -Vdvisory Committee Note, "to facilitate an increasing need, 
on th<' |>Jirt of government attorneys, to make use of outside exjiertise in complex 
litigation." 

Wliilf recoinmendliig approval of the proposed amendment, the ABA nrges 
that an explicit legislative statement lie made that the only jiurpose of the 
amendment is to provide the government with the experti.se of other govern- 
mental ]>er.sonnel, where needed: and that each governmental department or 
administrative agency lias the obligation to insure that the grand jury Informa- 
tion disseminated to its experts is not used in violation of any constitutional 
rights, in unrelated crinunal cases, or In any civil proceedings. 

ABA members exjiressed the strong concern that disclosure to a broader group 
of government personnel might be u.sed as a subterfuge by some agencies to 
obtain informatlcui through the grand jury pnx-ess which was not legitimately 
re<iulred for the purpose of tlie pending grand jury investigation. The ABA 
thus urges that the legitimate aim of the amendment^—to provide attorneys with 
tlie assistance of experts in cases requiring speciallzetl lvnowle<lge—be clarified 
via a legislative statement. The dissemination of Information to serve particu- 
larized departmental or agency needs would not be a legitimate aim. 

Rule 2S.—Trial By Jury or By the Court, (b) Jury of Less Than Twelve 

The AB.\ supports the proposed amendment to Rule 23(b). This provides that 
parties may stipulate at any time before verdict "that a valid verdict may be 
returned by a jury of less than 12 should the court find it necessary to excu.se 
one or more jurors for any just cause after trial commences." This propose<l 
amendment is viewed as a minor clarification. At the outset of lengthy trials 
all parlies miglit well agree to such a stipulation. 

Rule 23(c).—Trial Without A Jury 

Proposed Amendment Suggested ABA  Rcvinion 

In  a  case  tried  without  a  jury  the In a case tried without a jury the court 
court shall make a general finding and shall make a general finding and shall 
shall in addition, on reque.st made be- in   addition   find   the  facts  8peclall.v. 
fore the general finding, find the facts Such findings may be oral. If an opin- 
specially.  Such findings may be oral, Ion or memorandum of ded.slon is filed. 
If an opinion or memorandum of deci- It will be sufficient if the findings of 
sion is filed, it will be sufficient if the fact appear therein, unless waived by 
findings of fact appear therein. the parties after the general finding. 
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The ABA supports the proposed amendment to Rule 23(c)—with the above 
modified language. The ABA questioned the advisability of the part of the pro- 
p().se<l amendment which re(]uires a party to make a motion for special fact finding 
l>efore the court has made the general finding. Such a request by the defense or 
prosecution in advance of the court's decision as to the general finding might well 
indicate a lack of confidence In a favorable outcome of the case—and could, In 
fact, affect the court's decision as to the general finding. The ABA believes no 
convincing reason exists for re<iulring such an advance request. Indeed, in civil 
litigation, the court is required to make special findings absent any request from 
the parties. (Rule 52(a), F.RCiv.P.) At the time the court makes the general 
finding, it certainly knows its reasons for the action, and can then either orally 
l)efore a court reporter, or in writing, set forth the facts forming the l>asis of the 
decision, unless both parties agree to waive such special findings. The proposed 
ABA language modification would meet these concerns. 

Rule 24.—^Trial Jurors, (b)(1) Peremptory Challenges 

The proixjsed amendment to Rule 24(b)(1) was forcefully opposed at every 
level of ABA consideration, with few expressions of support for this change. The 
proim.sed amendment to Rule 24(b) (1) would reduce and equalize the numlier of 
l)eremiit()ry challenges available to defense and prosecution. The number of 
peremjitory challenges would be reduced from 20 to 12 for both sides in capital 
cases; from C for the government and 10 for the defense down to 5 for both sides 
in felony cnses; and from 3 down to 2 peremptory challenges for Iwth sides in 
misdemeanors. 

The ABA strongly opposed the amendment's reduction and equalization of 
Iieremptory challenges; this oppositiou was unanimously expressed by the Sec- 
tion's Council at Its Noveral«er 197G meeting. The ABA urges retention of the 
existing nuniljer and alocation of peremptory challenges for capital cases, for 
felony cases, and for misdemeanors, as contained in the current Rule. 

The Advlsnry Committee fails to make a convincing case for the change. It 
argues that reduction and ei|ualization of peremptory challenges between prose- 
cutor and defense will result In (1) i)etit juries .selected at random from a fair 
cross-section of the community; and (2) an acceleration in voir dire procedure 
ami a savings in juror costs through the use of smaller jury panels. 

There is no l)asis upon which to conclude that e<|ualizing the number of chal- 
lenges will serve to Increase the likelihood of random selection. In the opinion 
of many experlencetl litigators, the projiosed amendment will unnecessarily ad- 
vantage the prosecution, which in most cases has more knowledge about the 
jiast Itehavior of jurors. 

As for acceleration of voir dire and reduction in costs through the use of 
smaller jury panels quite the contrary Is as likely to occur. Defense lawyers, 
stripped of the limited potential of peremptory challenges, may feel compelled 
to engage in more exhaustive voir dire and to make more challenges for cause. 
Tlie trial court's disallowance of such challenges may later become the basis for 
appellate review, adding substantially to the cost of resolving the case. 

Rule 2i—(b) (2) Relief From Limitation.? 

Proposed Amcndincnt Suggested ABA Revision 

(A) For Cause. For good cau.se shown, 
tlie court may grant such additional 
challenges as it. in its discretion, be- 
lieves neces.'iary and proper. 

(B) Multiple Defendants. If there is 
more than one defendant the court may 
allow the parties additional challenges 
and permit them to be exercised sepa- 
rately or jointly. 

(C) Time For Making Motion. A mo-       (C) Time For Making Motion. Unless 
tion  for relief under  fb) (2)   shall  be   in exceptional circumstances the trial 
filed at least 1 week in advance of the  court grants additional  time for the 
first scheduled trial date or within such   making of such a motion, a motion for 
other time as may be provided by the   such additional peremptory challenges 
rules of the district court. shall be filed at least one week in ad- 

vance of the first scheduled trial date or 
within such greater time as may be pro- 
vided by the rules of the district court. 

88-274—77 0 
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The ABA supports this portion of the rule, except that It urges modlflcation of 
the language, as set out supra. I'roposed (b) (2) would give the court discretion 
to Increase the number of peremptory challenges, and spells out the time within 
which such a motion for relief must be made. The ABA's proposed language modi- 
fication would meet a need to allow the court flexibility "in excejitlonal circum- 
stances" to grant a motion for additional challenges, even if the motion Is filed 
less than a week ahead of the first scheduled trial date. 

Rule iO.l.—Removal From Str.te Court, 
(a) Time For Filing 

Proposed Amendment 
(a) Time For Filing. A petition for re- 
moval of a criminal prosecution from a 
state court to a United States district 
court shall be filed In the district court 
for the Federal Judicial district in 
which the State prosecution is pending. 
Such petition shall be made not later 
than 10 days after the arrangement in 
State court except that for good cause 
shown the United States district court 
may enter an order granting the peti- 
tioner leave to file the petition at a later 
time. 

Suggested ABA Revision 
(a) Time For Filing. A i)etitlon for re- 
moval of a criminal prosecution from a 
State court to a United States district 
court shall be filed in the district court 
of the Federal judicial district in which 
the State prosecution is pending. Sucb 
petition shall be made not later than 15 
days before the first scheduled trial 
date in State court, but In any event, 
may be made up to 10 days after the ar- 
raignment in State court except tliat for 
good cause shown the United States dis- 
trict court may enter an order granting 
the petitioner leave to file the i)etition 
at a later time. 

Proposed Rule 40.1 details the procedure to petition for removal of a criminal 
prosecution from a State court. It is intended, according to the Advisory Com- 
mittet' Xotc, "to f:icilil;ite the orderly :ind proni])t <l!spnsition of o removal peti- 
tion filed In Federal court and to avoid unnecessary delay in the State proceed- 
ing when a removal petition is denied." 

The ABA believes the timing provision proposed in (a) to be unrealistic. It sup- 
ports modified language In 40.1(a), as spelled out above. The parties cannot be 
expected within 10 days after State court arraignment to make a decision as to 
whether a basis exists for removal to a Federal court. Further, if such a motion 
were filed sufficiently in advance of the State court trial proceeding, 15 days is 
regarded as suflident, and the Federal court then has ample time to decide 
whether the case should be removed. The judgment is thereby made wtihout inter- 
fering with the State court trial process. The proposed modification of language 
will meet theee deficiencies. 

Rule 40.1.—(b) Number of Petitions 

Proposed Amendment 
(b) Number of Petitions. A petition for 
removal of a State criminal prosecution 
to a United States district court must 
include all grounds for such removal. 
A failure to state grounds which exist 
at the time of the IJIlng of the petition 
shall constitute a waiver of such 
grounds, and a second petition may be 
filed only on grounds not existing at the 
time of the original petition. For good 
cau.se shown, the United States district 
court may grant relief from the limita- 
tion of this subdivision. 

Suggested ABA Revision 
(b) Number of Petitions. A petition for 
removal of a State criminal prosecution 
to a United States district court must 
include all grounds known or discover- 
able with reasonable diligence for such 
removal. A failure to state such 
grrounds shall constitute a waiver of 
such grounds, and a second petition 
may be fllefl only on grounds not known 
or discoverable with reasonable dili- 
gence at the time of the original peti- 
tion. For good cause shown, the United 
States district court may grant relief 
from the limitation of this subdivision. 

•Subdivision (b) would mandate inclusion of all existing grounds for removal 
in a petition for removal, and would allow a second petition only if the grounds 
stated therein did not exist at the time the original petition was filed, or for other 
good cause shown. The Advisory Committee Note declares that the purpose of this 



proposaMS to alleviate "the problem of continnal dlsmptlon of State court pro- 
ceedings by snecesslTe petitions for removal." 

The ABA supports this proposal with modification of language set out above. 
The ABA believes the rule would properly seek to avoid the disruption of pro- 
ceedings in the state courts, but nonetheless feels it unrealistic to require tliat a 
failure to set forth grounds "which exist at tlie time of the filing of the iK?titIon 
shall consitute a waiver of such grounds.'" Under the U.S. Supreme Court lan- 
guage, If grounds exist at the time of the filing which are not known or discov- 
erable with reasonable diligence b.v defense counsel, tliat could constitute waiver 
by the defendant. The ABA therefore recommends a modification of the lansuage 
to meet the legitimate purpose of avoiding disruptive tactics—while avoiding 
penalizing the defendant when defense coun.sel is not aware of the grounds reiied 
upon in a successive petition, after he or she initially has exercised reasonable 
diligence. 

Kule 40.1.—{e) Proceedings 

Propo.sed Rule 40.1(c) is intended, according to the Advisory Committee Xote, 
to "discourage frivolous petitions when the only purpo.se is to cause delay and to 
disrupt the state proceeding." The ABA believes, as a result of the time restric- 
tions and waiver provisions provided in (a) and (b), that the removal question 
will he decided well in advance of the state court trial. Allowing the state court 
trial to proceed even if a petitioner for removal is pending should have no signifl- 
cant practical consequences, and the ABA supports 40.1 (0) as proposed. 

Biile 41.—Search and Seizure 
• • * 
(c) Issuance and Contents 
* • • 
(2) Warrant Upon Oral Testimony. 
The proposed Rule 41 amendment would establish a procedure whcrel)y search 

warrants could be issued over the teleplione (or radio or other electronic means) 
when it is not reasonably practicable to obtain a warrant by presentation of a 
written aflidavlt to a magistrate or state Judge. Arizona and California cur- 
rently allow such a practice. According to the Advisory Committee Note, "federal 
law enforcement officers are not infrequently <'onfronted with situations in which 
the circumstances are not suflliciently 'exigent' to justify the serious step of corn- 
ducting a warrantless search of private premises, but yet there exists a signifi- 
cant possibility that critical evidence would be lost in the tinie it would taice to 
obtain a search warrant by traditional means." The step-by-step procedures for 
orally obtaining a warrant are spelled out in the proposed amendment. 

The ABA supports this proposed amendment. The AB.\ is persuaded that it 
is preferable to encourage maximum use of an impartial judicial officer to weigh 
probable cause before deciding whether a warrant should tie issued—rather than 
to have a law enforcement officer proceed without any warrant, due to a re- 
luctance to take time to obtain a warrant in person, and instead seek to justify 
his or her action on the grounds of "exigent circumstances." 

There are many arguments supporting maximum u.se of warrants over the 
telephone. The magistrate can electronically record the conversation so that he or 
slie can accurately prepare a written summary of probable cause at the conrlu- 
sion of the telephone conversation: this can then be carefully assessed. Actual 
Issuance of the warrant can thereafter occur during a subsequent telephone con- 
versation. The ABA feels tiiat the opportunity to weigh credibility during a per- 
sonal appearance before a magistrate is overstated. Indeed, in a warrant applica- 
tion via telephone there perhaps exists a greater likelihood that the magistrate 
will actually discuss probable cause with the investigating officer. 

"Although the procedure . . . contemplates resort to technology whirh did not 
exist when the Fourth Amendment was adopted," the Advisory Committee Note 
asserts, "the prf)cedure complies with all of the requirements of the Amendment." 
The Section supports the proposed amendment. 

CONCLUSION 

In closing. I would like to advise the Committee that while the ABA has sup- 
ported the Enabling Act i.e.. that rules and amendments to rules should be pro- 
mulgated by the Supreme Court and become effective after transmittal to the 



128 

Congress, the Criminal Justice Section has urged that tlte Enabling Act can be 
effective only If drafts of proposed rules and amendments are clrcnlated widely 
In advance of their promulgation in sufficient time to allow diversifled segments 
of the bench and the bar an opportimity to comment thereon. No snch opportunity 
was afforded here. In fairness, recently, a projjosed new Kule was circulated for 
discussion and comment in a timely fashion. 

On behalf of fhe American Bar Association, which I am honored to rej>resent 
before these memliers of Congress, I want to thanlc the Committee for providing 
Tis with an opportunity to comment on the proposed Amendments aud to urge sup- 
port of the foregoing. 

I shall now be pleased to respond to any questions which you may have. 

Mr, MANN. OUT next witness is John Cleary, executive director of 
Federal Defenders of San Diego. 

TESTIMONY OF JOHN CLEARY, EXECUTIVE DIEECTOR, FEDERAL 
DEFENDERS OF SAN DIEOO, INC. 

Mr. CiJE.\Ry. Thank you, Mr. Chairman. 
My name is John Cleary. I am with Federal Defenders of San Die^o. 

We are the Federal defender organization under the Criminal Justice 
Act assigned to represent persons financially unable to employ counsel. 

My original experience emanated from Chicago, where I received my 
first teacliings in criminal law both in the State and Federal courts. I 
have had some experience in San Francisco, and for the last 6 years I 
have served as tlie Federal defender in the southern district of 
California. 

The southern district of California has a rather large criminal case 
load, disproportionately large to our number of judges. We have fi\e 
judges; we had 136 crimmal juries during fiscal year 1976. The district 
to the north, Los Angeles, had 169 with 14 judges. 

The concerns I bring today are not so much on a theoretical plane as 
they are on the practical level. I would like to give you the viewpoint of 
the trial lawyer, not my experience personally—some of them are, but 
collectively those of our office, which I think handles the majority of 
criminal jury trials in our district. 

My comments are solely limited to the amendments proposed to rule 
24. "Those amendments, ii adopted, would make the Federal trial jury 
selection system, which is extremely sick, sicker. 

First of all, I would like to preface this with some advice given to me 
by many of mjy judges, in chambers, I have suggested some changes. I 
would ask, "Please, rule 24(a) says we have a right as defense counsel 
to question jurors. We as counsel have a right to talk to jurors to get 
some idea if they are peers." The judge says, "Don't bother me with 
that. Denied. Go tell it to Congress." 

Well, I know your patience is somewhat strained, getting on into the 
afternoon, and I don't want to bore you with details. But there are 
things that have troubled me and many of the lawyers who work in 
Federal courts, and there really are not very many jury trials that 
made this Federal system a sick system. California and Illinois could 
offer us much enlightment as well as the other States. Similar questions 
have been raised in State courts which have emulated the Federal court 
on presstire limiting voir dire techniques, but the courts were overruled 
by the legislature. 
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I think many of the pi-oposod rules before you now, coming from tho 
judiciary, manifest an inlierent conflict of interest. Let me point that 
out. 

First, under our Constitution we have a right to trial by jury. If you 
don't want a trial by jury, you take it by a judge. Sometimes in the 
trade we call that a "slow plea of guilty." The concern we have, though, 
is that it is an option, and judges don t like to have options other than 
themselves. So when you opt for a jury, you are saymg, "Mr. Judge, 
you are not appropriate to hear the case." Therefore, the judge wants to 
maintain his ascendancy, even though, in a theoretical fashion, we say 
the trier of fact is the jury, but the judge maintains liis position of 
ascendancy. 

Second, our concern is the role of counsel. The Sixth Amendment 
mandates the eifective assistance of counsel. In jury selection in a 
Federal court, you are little more than a court attendant. I often think 
the bailiff has a more valuable role in calling out the numbers and 
names. Yon sit and watch. 

The last thing is that juroi-s are on this plane of equality with the 
judge, but the judge is the one that determines their impartiality. So 
are they really'< When we talk about impartial jurors, wlio is the jury 
impartial to? The judge or the parties? I would like to think it should 
be the parties. 

I would like to point out the historical erosion of peremptory chal- 
lenges, and I would like to cite an old Supreme Court decision. United 
.States v. Wood, 299 U.S. 123 (1936). 

It has always been our desire, since the common law days, to ex- 
pedite. Supermarket justice is not fair justice. You might have the 
most efficient machinery in the world, but it might not be fair. Jurors 
are an obstacle at times—difficult to live with. But under our system, 
we like them. We like the collective entity sometimes, rather than a 
single entity, deciding these most important issues. 

Under the common law, a party had a right of de medietate linguae, 
the right to have one-half of your jury denizens or citizens and the 
other half aliens. In my district, where we have a lot of illegal aliens 
charged with dope offenses. I often wonder how does the "Gringo 
jury" sit there and fairly evaluate them. I only wish that we had de 
medietate lin^ae in our district so that we could evaluate the culture 
of these defendants. That right has been abolished, as Chief Justice 
Hughes pointed out. 

But in common law how many peremptory challenges were there, 
and who were they for? These challenges were for the accused, not for 
the Government. At common law there were 3."), In the reign of Henry 
VIII the nunilwr was reduced to 20. That was in the l.'')()0*s. {)resum- 
ably before the adoption of the common law here. Then later Congress 
in its wisdom nit the number to 10, where we are now. Ten peremptory 
challenges is referred to in the present rule. The existence in common 
law left it at 20 for capital cases, where it still remains now. But this 
is the genesis of the rule, the erosion of the i"ole having been to expe- 
dite cases. 

In the Wood case, the court said A-ery generously that the number of 
challenges is left to Congress. We know how busy Congress is, and I 
think Congress is troubled by the high-speed mechanism to get these 
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proposed amendments to the rules run through. Also the legislative 
arm should not want to usurp the tender prerogatives of the jiidiciary. 
But in United States v. Wood, the court says the courts are not 
concerned with peremptory challenges; that is for Congress to estab- 
lish. Congi-pss is to establish the mechanisms for fairness for insuring 
impartial selection of jurors in a Federal criminal trial. So I say in 
United States v. Wood we received a good piece of advice. 

Interestingly enough, 2 years ago in United States v. /lainlincf, a case 
originating out of the southern district dealing with obscenity charges, 
the Supreme Court referred to jury selection. In one of those, the 
Court .said, "We are not concerned with anything other than sys- 
tematic, purposeful, or intentional exclusion of age gi-oups." If the 
selection process eliminates the young, the Court will not take action. 
Onlv where there is an intentional exclusion of a group will cause 
judicial review. It is up to Congress to cover cases of accidental 
discrimination. 

All tiiose who iiave tried cases, especially in my district, have seen 
sometimes what I would call fortuitous or accidental discrimination. 
You enter court with a 21-year-old female client charged with bringing 
in a hundred jwunds of marijuana, and there are only two people 
under the ago of 40 in tlie prospective venire jwinel. You begin to 
wonder if there is some tyix" of cultural gap that you will have a hard 
time overcoming in presenting this case to the triers of fact. 

Tlieie is slippage in the Juiy Selection Act. The voter registration 
list is for the birds. You don't get a cross section of the community. 
The peremptory challenge heliJS take the edge off some of these 
discrimination.s. 

The peremptory challenge is a fail-safe mechanism. It must be evalu- 
ated as a part, of the total selection process. Fii-st there is the striking 
of tlie whole panel or challenge to the array, which Congress has es- 
tablished in 28 U.S.C. 1867, a motion to dismiss prior to trial. We 
know that doesn't work. You have to show purposeful, intentional 
discrimination. 

Then we have a challenge for cause. How do you exercise challenges 
for cause? Do you call someone incompetent? t want to question this 
person as to their abilit_v to rationally evaluate evidence. 

Clialleiiges for cause are most diflicuit to assess. So what you usually 
wind up IS a peremptory challenge. The j)eremptoiT challenge is a 
device by which you can, in I)orderline cases, remove certain peoi^le 
whose qualification or impartiality may be questionable. 

I would like to give you a synoptic version of a daj- in court when 
you select a jury in our district, which is symptomatic, of many other 
di.-^tricts. Our district is cited as the fastest m the AVest because we 
have so inany jury trials processed so quickly. 

You start out by walking into the court room. Congressman Hyde 
can testify to the trauma of a State practitioner in a P^ederal coiirt. 
Yoii walk in, and you ask, "AVhat do I get ?" You get a list of prospec- 
tive jurors handed to you for the firet time. If you are an astute coun- 
sel, you can ask for it the night before, if the judge will give it to you. 
Sometimes they won't. You are not aware of Federal practices. 

This brings up u question on the reasoning behind rule 24(b) {'^} 
in the proposed amendments. AA'hy do you need that request 7 daA's 
early? Because in the Federal system when the practitioner walks in 
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ami says, "I would like a few extra peremptory challenges, we only 
irct 10.'' The judge says, "Sorry. You did not make the motion 7 days 
prior to trial. Tlie motion is denied." 

Onward and upward to the 10 peromptories. You have to be there. 
You say it couldn't possibly be that way in one of our Federal courts. 
Come visit them sometimes. Don't tell them you are a Congressman, 
I)ut just come and see how the jury selection is done. It will make your 
hair stand on end compared to sonae of the State courts. 

And that is the other thing, traumatic sliock. When you walk out 
of ti State court where you have a chance to talk to the jurors, you 
say, "You mean to tell me I can't ask questions?" I read rule 24; it 
permits counsel to ask questions. That is not the way it is done. 
Vou don't get it unless Congress mandates it. It is discretionary with 
tlie judge, and he always denies it. That is the way it is; this is real 
life in our Federal courts. 

This ABA representative suggests that the Federal system in the 
District of Columbia gets juries selected so fast because you don't have 
tliose nasty counsel asking dumb questions. I agree, there are abuses 
of counsel in asking questions, but does that justify the total annihila- 
tion of coimsel'sparticipation in voir dire selection ? 

You then have what is called "questioning of the jurors." I will give 
you two cases. 

I was in chambers in a case in which a black woman had allegedly 
shot her husband in the head. I had at least the advantage of having 
gone over the jury questionnaires. One white juror had suggested, 
I cannot sit fairly in a case of someone other than my own race." 

In chambers, I moved for a challenge for cause. Denied. I asked the 
judge, "I would like an opportunity to question the witness as to his 
statement on the questionnaire." Denied. The court stated he asked 
the juror, "Can you be fair?" And that the juror said yes, he could be 
fair. End of inquiry. 

Another case was in New York. We had the transcript of the case. 
It was really funny because certain jurors complained to tlie judge 
that one juror couldn't hear. The judge had the juror examined in 
chambers, and it was obvious she clid not understand the testimony. 
It was almost a joke as to how the juror couldn't even hear what the 
judge's inquiry was as to her competency. 

I am not talking about bias, just basic qualifications. The initial 
examination was so perfunctory that even the adequate hearing of 
the juror was not explored. 

Often the nature of the inquiry conducted by the judge reminds one 
of some type of religious revival experience whore everybody answers 
"amen." 

"Can you keep the faith? Yes. Can you follow the laws? Yes." 
I am telling you, if it wasn't that you were there and it was a real 

court and it is the way things were conducted, you would think it was 
very funny. 

It is a form of incantation of rhetorical questions that need only 
one response: "I am fair." 

It is ritualistic, not nermitting true response. 
Counsel for the subcommittee here raised a good question. What 

about these jury-picking devices or indicators such as Ouija Boards, 
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race, background, and left-handedness. That is all a lot of hogwasb, as 
any practicing lawyer knows. 

People are different in how they look, walk, talk, and ethnic back- 
ground. You can't make distinctions on these characteristics. "Wliat yon 
want to do is hear the person answer a real question. 

I have made determinations on jurors under the Federal system, 
the enlightened Federal system, by how a person walks. 

Xow. it wafi not my choice. I would have liked to directly ask the 
person a question. In fact, the question was finally put to a perspective 
juror, a very interesting question. I asked the judge to ask the question. 
My client was an alleged bank robber, a white male. I had asked 
the judge to ask whether anybody would be prejudiced against him 
because of his race, religious, or ethnic background. The judge said, 
"You should be ashamed to ask such a question when there are two nice 
black ladies sitting on that jury." 

I indicated I felt it was an appropriate question, and a Supreme 
Court decision entitled me to that—there is some doubt today—^but 
that I thought it was a fair area of inquiry. Only because I was 
adamant on the record, he asked the question. No one then on the panel 
said they would be prejudiced. Tliis fellow walked up and he sat down. 
He had heard the question that I forced the judge to ask. The judge 
said, "Do you have any comment on the questions I have previously 
asked ?" He said, "I hate Jews and white folks." 

That man was excluded. Tlie fact was that he got a hard question 
but he save an honest answer. He would not be fair to sit in judgment 
upon tliis pci-son. "We arc not allowed the opportunity to explore for 
latent bias. 

That leads me to the next point. I have a prepared list of voir dii-e 
questions here, and I don't want to bore you with it. It is a sample 
motion for written questions. Under the rule if you are denied any 
pei-sonal voir dire you must submit written questions. So the poor 
State lawyer who walks into Federal court without having prepared 
them is done in. He is not entitled to specifically request anything 
asked imder the existing rule. In this case I had submitted 30 questions. 
About six were touclied upon. Some dealt with basic qualifications. 
The overwhelmingly case-decided law is contained in the Ilamling 
decision. It is totally within the discretion of the trial judge as to 
wliat questions are presented to the prospective jurors. 

I asked the question, for example, if the jurors had ever discussed 
the case with counsel after tlie trial. It has lieen my experience that 
either defense or prosecution maj' sometimes poison jurors by their 
post-verdict discussions. That question has never been asked in our 
district, and I go nowliere with it. I have had cases involving an 
insanity defense where I proposed questions concerning psychiatric 
considerations which were never asked. The questions to be propounded 
by the court lie totally within its discretion the exercise of which is 
rarely disturbed by the appellate tribunals. 

Again, in Hamlin-g, an obscenity case, the trial court refused to ask 
f^uestions as to whether jurors' educational, religious, or political be- 
liefs would affect their evaluation of obscenity. That question was not 
asked. The failure of the court to ask it was held proper by the court of 
appeals and the Supreme Court. There is no effective appellate review, 
because by the time you get to the appellate courts, judges are re- 
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luctant to cut somebody loose because of some erroneous pretrial pro- 
cedure in selecting the jurj'. Often the appellate courts treat such 
complaints as defense counsel screaming: after the fact. 

Congress has the responsibility to ensure that there is a fair proce- 
dure in jury selection. 

In our district we use the Arizona system. The Arizona system 
originated in Arizona, but it was left to our district to nurture, develop, 
and create tlie monster tiiat exists today. The Arizona system is called 
the "wham-bam" jury selection procedure, which on a protracted basis 
might extend to 45 minutes. On good days 15 minutes. It really cuts 
down on that wasted time for voir dire. 

The system is initiated with the selection of 32 prospective jurors. 
The judge then reads the indictment and asks questions. "What is 
your name ? Where do you live ? '\\Tiat is your occupation ? What is 
your spouse's occupation? Can you be fairT' 

After that, the judge states to defense counsel, "Counsel, take your 
10." Counsel for the government takes 6 peremptor^r challenges. That 
is it. The first 12 culled out are your jurj*. It is efficient. You have no 
questions that you can put orally to the venire. There is a restricted 
amo\mt of written questions tliat you can indirectly put to the jury 
that tlie judge might ask. And that is your jury. It denigrates the 
process of ]my selection. 

I like to think that it is the function of Congress to put on an equal 
level with the judge the role of a jury. If we have such a summary selec- 
tion procedure at the total discretion of the trial judge, do you really 
establish the jury as coordinate factfindcr in the trial of the case ? 

We have also another hangover, a 1894 Supreme Court decision 
where defense counsel was not allowed to see the peremptory chal- 
lenges exercised by the government. You might have a case where you 
think a prospective juror is somewhat senile. They are over 70, and 
they can't hear too well. And you would like not to blow your peremp- 
tory on that individual if the Government has already kicked them 
off. You don't get to see the Government's exercise in peremptory 
challenges. This little game is to cut down your use of the peremp- 
tories because you will not know if the Government has removed the 
borderline cause case. If in doubt you must use your peremptory to 
challenge a questionable juror. That Supreme Court decision has never 
l)een overruled. Ironically, in that particular case Arkansas did not 
permit the State to conceal its exercise of the peremptory challenges. 
Arkansas, the enlightened jurisdiction, did not permit it. But the Fed- 
eral Government, with the wisdom of the common law and no com- 
ment from Congress, permitted it. 

Then we have the "i-ejecting of the rejects." You have two juries 
picked in two other courti-ooms and the rejects are sent to a third 
courtroom. Those who are then excluded for cause or peremjjtory 
challenges, are sent down to your courtroom for selection. The pros- 
pective juror says, "Yes, sir, my close buddies are with the State 
police." When he said that in the first courtroom he got kicked on a 
peremptory. He then comes into the third courtroom and knows better 
what to say. It goes like this: 

"I am a mechanic." 
"Do you have any law enforcement friends?" 
"Some very distant acquaintances." 
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When it is the same day, you don't get the feedback from the other 

counsel or have ready access to notes in a jury book. 
This is expedition without considerations of fairness. 
The California experience, as I mentioned earlier, was the situation 

where the State court, a rather enlightened Supreme Court, I might 
add, decided to opt for the expeditious efficient Federal sj'stem of no 
voir dire by counsel. 

In People v. Crmce, 8 Cal. 3d 815 (1973), the Supreme Court said 
in the future California courts were going to follow the Federal sys- 
tem and the judge may now exclude totally any role of counsel on 
voir dire. 

The bar, both prosectition and defense, was horrified. They rose up 
in arms to modify the statute dealing with voir dire. 

Where did counsel get the relief? From the courts? Xo! From the 
legislature, the Penal Code Section 1078 restores the right of counsel 
to j)ersonally voir dire. 

Criminal law practitionei-s ai-e not limited to one foriun or another. 
They practice in both State and Federal courts. Wo like to think that 
the Federal sj'stem oilers the best of the criminal justice system. It 
should not be so prosecutorial oriented a system that leaves defend- 
ants as well as anj'one in the courtroom feeling the parties didn't have 
their day in court. You want to walk into court and know whether you 
win, lose, or draw, you have received a fair shake. When our system 
comes to the point where you arc not getting a fair shake, I don't care 
what your viewpoint is, it is not American. I feel that is the way the 
system is right now. I would be embarrassed to have foreign lawyers 
see the jui-y selection system in the United States. 

The common law and the sixth amendment protects the right of the 
accused to peremptory challenges. 

The government apparatus, the court, is the agency that brings 
the jurors into the system and evaluates and qualifies them initially. 
This process of evaluation and accreditation of the jury is exercised 
by the government. 

I feel that the peremptory challenges should be disproportionately 
for the defense. They should be predominantly weighted for the 
defense to offset the inherent government preselection process and to 
insure the jury actually selected is "impartuil" to the defendant. 

The defendant is the one that goes off to jail. An evil of the present 
system is that defendants feel they didn't get their day in court, and 
that is one reason why many develop an antagonism toward the 
sj'stem. 

The public^witnesses and spectators—become extremely agitated 
when they see what really occurs in the courtroom. Tliey didn't learn 
this in their little primers in grammar school about how you ?oloct 
juries. The jury selection process after 1968 with all of these legisla- 
tive renovations did not eliminate error from the system. 

My recommendations are threefold. Fii-st. I incorporate the ABA 
position seeking personal Aoir dire hy counsel. A revision of rule 24 
should treat it as a dynamic whole, not piecemeal. You look at rules 
piecemeal in the proposed amendment process. Xow there is no effec- 
tive role of counsel in selection. 

So I am asking that j-ou modify rule 24(a) to include mandatorily, 
like California, the right of counsel for prosecution and defense to 
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personally voir dire the ]\iry. I am not speaking as to liow much voir 
dire. It can be 2 or 5 minutes per juror—whatever the judge feels is 
reasonable. He is the controller of the trial, and I am not trying to 
imdermine liis role. I am just saying there should be a i-ole for 
counsel. 

My second suggestion is—and this is somewhat contingent if my 
fii-st suggestion should not be considered appropriate—is that rule 
24(b) be modified so that if counsel is denied voir dire, which is the 
overwhelming Federal court practice as it is now, 20 peremptory clial- 
lenges for the defense, the common law number, and 10 for the gov- 
ernment. By the way, at an earlier date there were only five for the 
government, but I will throw in the five in the spirit of generosity on 
the part of defense. Twenty and ten. If voir dire is allowed, I would 
respectfully urge this committee to suggest the continuation of the 
present rule. That is to say, 10 and 6. To suggest what has been pro- 
posed to you by tlie Judicial Conference makes a farce of our Federal 
court jury system. 

The last point I would add is one of my ever popular ones wliich 
liave been favorably received by the Judicial Conference Rules Com- 
mittee. This is one I have made over and over again because having 
been brought up in Illinois and kind of nurtured in tliat system, I 
kind of like the way they handle some things. In Illinois they liave a 
motion to substitute judges. When I came to California, I encountered 
a similar procedure in C.C.P. 170.6. 

"We are dealing with peremptory challenges to jurors, which we 
have now caused to be subjected to much scrutiny—the riglit to take 
people who walk in off tlie street for a 6-month duration to sit as 
judges, if you w ill, of the factual liability in a criminal case. 

Let's direct our attention to some other area,: the Federal judge. I 
am suggesting that there l>e one peiemptory challenge to tlio Federal 
judge in a multijudge district. That is a district where there are five 
or more judges. Let me give you sonic common experience in the 
courtroom where I sat next to the defendants. When you are in a 
district with five judges and one of them is known as the "Hammer of 
God." your client turns to you and saj's: "Why me? Wliy me? Why 
did I get stuck with this one wlio, although appointed for life, thinks 
he is anointed for life." I liad peisonal experience in Chicago with 
"Julius the Just" Hoffman. Does the system really manifest a sense 
of fairness when you liave to look the defendant in the face ? Do you 
say, "Well, he really is a fair judge." I have a duty to be candid with 
my client. And I say, "If the judge finds you guilty, lie is going to 
sock it to you." That is tlie way it is. As a lawyer, you sit there and 
you label the five judges in your courthouse. 

My proposal is that we should have a system where you can substi- 
tute out one judge. In fact, wliat you are doing is givintr them feed- 
back to say. maybe, judge, you are the "Hammer of God." This group 
here sits at the pleasure of the electorate evei-y 2 years. If you get out 
of hand, vou have to answer to a lot of people. I am saying that a 
judge, if he wants to be fair and impartial, should have some sensi- 
tivity to the parties. This peremptory challenge should go only to 
the defendant in a criminal case because it is the Attorney General 
who evaluates tlie qualifications, background, experience, and temper- 
ament, if you will, of those who will sit and pass judgment on those 
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•who might oppose the United States in a case involving a Federal 
criminal offense. 

This suggestion is based on my experience in Illinois where the de- 
fense may substitute two judges out m criminal cases. In Wisconsin I 
believe there is a similar rule. In California, we have a statute, C.C.P. 
170.6, which is activated by an allegation of prejudice. If in doubt, 
you have to say the judge is prejudiced, but it is an absolute thing that 
once you make the allegation, the judge is kicked from the case. The 
States have this procedure. Wlien many of my brethren from the 
State courts come into Federal courts, they say: "Don't WB have a 
170.6 over liere?" The answer is, "Xo." And by the way, our State 
judges have to run for election everj' 6 years. Federal judges don't 
have to run for election. 

So I am strongly urging that the committee consider a motion to 
substitute judges on behalf of the defense or a peremptory challenge 
to the judge. It is not going to have a great effect on the system, be- 
cause when another judge gets the case, if you opt out of another 
judge, that fact might have adverse considerations. Lawyere are not 
going to exercise this willy-nilly. But when von have a client who feels 
he lias not had his day in court, shouldn't he have that option? That 
is all I have to say. I hope I didn't bore you. I know it is a long after- 
noon and I am able to resjjond to any questions you might have. 

Mr. MANX. MS. Ilnltzman. 
Ms. HoLTZMAN. Mr. deary, I want to thank j'ou for your very 

illuminating testimony. I think you have made vour point very well. 
I am concerned about your criticisms on the challenge for cause. Is it 
really the thrust of your testimony that the right to challenge for 
cause is not an effective right because you are not pemiitted to de- 
velop information that would permit a challenge for cause? Is it a 
fact in some circumstances the judge arbitrarily denies motions? 

Mr. Ci.EARY. I am suggesting both grounds. First, since you have no 
voir dire, you can't i-eally probe the pei"Son as to their basic qualifica- 
tions as wiipu you could suggest at side bar: "Maj^be this person can't 
liear so well." So you don't get any probing at all. 

Second, even though you submit written que.stions concerning this 
area, the judges seldom even look into those areas or ask those ques- 
tions. "\^^la^ you have to show is abuse of discretion on judicial review. 
So that by fore^'losing counsel from voir dire, you don't even get to 
prolu- the area. 

Xow, it is another thing Avhere a judge lets you prolje the area, and 
if the prospective jni-or had some obvious bia.s, the judge fisking the 
rhetorical question: "Can you Iw fair?" would eliminate it. If you are 
allowed to prolx^ the area, I think some judges might tend to grant the 
challenge for cause. Where you are not allowed to probe you have the 
judges making the record to preclude judicial review. The judge will 
say. "Well, I had a chance to evaluate the demeanor of that witness 
and he responded very honestly when I said, 'Could you be. fair?'" 
Tiiat is it. So you have no effecti^•l' machinery to challenge for cause. 
The onlv tool is voir dire. It doesn't exist. 

^Is. TToT.TZMAN-. Rule 24 says that the court may permit the defend- 
ant or his attorney to conduct the examination of prospective jurors. 
In how many instances do the judges permit the attorney to conduct 
i?uch examinations? 
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Mr, CiJ^AKT. For the record, zero. . • •. 
;MS. HOLTZMAN. I have no further questions. 
Mr. MANN. Mr. Hyde. 
^Ir. Ili-DE. Thank you. I, too, enjoyed very much your presentat ion» 

'Mr. Cleary, and I a^-ee totally with you that counsel ought to have 
some set period of time to interrogate the jury. I don't see anything 
wrong with 5 minutes per juror, frankly. You are tfilking abinit an 
hour for each side, or 2 hours to p'ck the jurj-. The difficulty we have 
is persuading our colleagues who are not lawyei-s that we are not jixst 
trying to slow up jurj' trials and trying to provide lawyers with a 
chance to romance the jury and all of that sort of thing. But iii a 
criminal case, you just can't know the bias of somebofly, the prejudice 
or their intellectual limitations, without talking to them. I have had 
the experience in Chicago of having a jury picked for you and there 
it ii^. 

I am sure you have had much more experience along that line. So 1 
would opt for some mandatory time for counsel to interrogate the 
jury. I think you have got to leave the propriety of the questions 
within the judgment of the court because there have to l)e some re- 
straints, as yon know. But you can't make a fair judge by rule, un- 
foi'tunately. I would agree with that. 

The change of venue, of course, is so important in Federal court. 
The jxjremptory challenge of the judge, as you call it. I can see great 
i-esistance to that. There would be the nouability of judges. Even in 
a multijudffo distriet court such as Chicago you have a couple judge,s 
never hearing a criminal case and the others overburdened with them. 
I wish wo could work something out because as you say it is working 
in the State couii system. 

TNTiat do you think of a special sentencing court? It would "(lofan5r" 
the hanging judge who is going to administer the trial and it would 
provide a continuity of sentencing, so one judge wouldn't give 6 months 
and another 6 j'ears. If theiv were a court that did nothing but sontence 
them. true, they wouldn't have heard the case, they wouldn't have 
noticed the demeanor of tlie witnesses, et cetera, but still it seems (o me 
it would provide a fairer basis in the long run and would obviate the 
necessity of changing venue from judge to judge. But in a multiple 
district court you would have three judges who did the sentences. I 
have often thought that might be an answer to some of the problems. 
It is not before us. 

Mr. CLE^VRY. It will be before you in rule 35.1. The first point is that 
in-house review, one district judge versus another, is limited. Each 
Federal judge is an entity unto himself. They don't like their preroga- 
tives questioned even by this Congi'e.'ss. You find the feeling is: "I am 
not gomg to interfere with this judge's ruling." 

District courts have tried the sentencing panels, but the ABA stand- 
ards urge a separate reviewing court. I don't like to see additional ap- 
peals. I think that sentence review, just like we have in Illinois, could 
l)e integrated with a regular Federal criminal appeal. Also, an appeal 
may be provided from a denial of a motion to reduce. 

The other thing, too, about the time of allowing counsel to make 
inquiry, if I may respond to that, I believe in the reasonableness of 
judges. It is just that the case law has told judges they can foreclose any 
inquiry by counsel. I feel that this Congress should mandate inquiiy 
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subject to reasonable restraints. I don't believe in conditioning jurors. 
I don't like it. I don't like the use of law questions being asked the 
jurors other than the difference of proof between civil cases and crim- 
inal cases. I want to explore their fitness to sen'e; tliat is all. Now, 
sometimes it is abused. But merely because we have the abuse in some 
State systems shouldn't preclude any participation. 

Mr. HYDE. You would be satisfied with some language that said 
that counsel for the Government and for the defense shall have a 
reasonable time to intcrragate pi'ospective jurore? 

Mr. CLEART. Yes. 
Mr. HYDE. Thank you. 
^Ir. MANN. Thank you so much. 
"We appreciate your being here. 
Oui- next witness is Koger Lowenstein, Federal Public Defender 

for the District of New Jereey. 

TESTIMONY OF ROGER LOWENSTEIN, FEDERAL PUBLIC DEFENDER, 
DISTRICT OF NEW JERSEY 

Mr. LOWENSTEIN. Thank you. 
I would ask the subcommittee for permission to add to my testimony 

in the record later. 
Mr. MANN. It will be made a part of the record. [See p. 143.] 
Mr. LowENSTjnN. I think as you can see from John deary's testi- 

mony, we defense attorneys are so often a kind of ornery bunch. It is 
a thankless job occasionally. 

Let mo just tell you of some of my background and tell you how I 
came to be a Federal public defender. 

I was a State p>iblic-defender for a while in Newark, and then I was 
in private practice. I then became assistant corporate counsel in the 
citv of Newark and I was a municipal prosecutor for a while. 

Now I'm a Federal public defender. 
In my career, I nuist have tried some several hundred cases. It is 

with a great amount of regret that I come before you today to say that 
for the first time in my career I have seen innocent people being con- 
victed. Tliei'e is an ironj' there be<'ause tlie people who are being con- 
victed are being convicted in Federal court, not in State court. 

In my whole career as a State public defender, with all our terrible 
lack of money and no time to prepare a case and getting the file the 
same day of trial—I remember 1 week I tried five jury trials. That 
was in 1 week. I had two juries out deliberating while I was being 
forced to pick the third jury. 

Never once did I feel that an innocent person was convicted. Now, 
with all the money wo have in the Federal svstem—and I have a staff 
of tremendously talented lawyers. I have investigators. The judges 
have a very small backlog compared to the State court. 

The pressure is really nowhere near what it was in the State system, 
and yet I have to say to j'ou today there is much more justice in the 
State system than there is in the Federal system. 

It is a very bitter experience for me, because I feel I am a much 
better lawyer than I have ever been. I hope I get better with age. 

Yet. I have clients who are innocent and are being con\'icted. I don'f, 
mean just clients who have a technical defense that isn't recognized. 
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Tliere are plenty of those. I mean people who legitimately did not do 
what they are accused of doing, and in Federal court tliay are being 
convicted. 

Why is that? 
One of the main reasons is the jury .selection process. 
First, we don't get a fair cross-section of the community. The jury 

list does not include a cross-section. The voter lists are undemocratic. 
"Wc have three times as many drivers in New Jei-esey as we do voters. 
The motor vehicle lists are three times as democratic in picking juries 
than the voter lists. 

The jury selection, just from the very beginning, excludes young 
people, mmority groups, resident aliens who have a right to sit on 
juries. It excludes poor people, people who are the peers of my clients. 
They are not on juries. 

The typical jury that I face with an urban, young minority group 
defendant is a suburban, retired, extremely white male group, the peo- 
ple who have moved out of Newark to get away from my client and 
people like him. 

That is the beginning. 
As John mentioned earlier, we don't voir dire. We can't talk to these 

people. We can't ask them what they think about reasonable doubt. 
I think if you took the average person on the street and askeil them— 

"OK, you are now a juror in a Federal case, and the evidence is put 
in by the Government, and after listening to the evidence you feel 
tliat the person is probably guilty, would you con\act?" 

The answer would 'be, "Yes, of course I would convict. If they are 
probably guilty I will convict." 

That is not our standard. We have a "beyond a reasonable doubt" 
standard. But how many lav people really understand that, really un- 
deretand that "probably guilty" isn't enough 1 

I am not talking alwut people who are vicious or venal and who 
really want to get my defendant. I am sure there are a few people like 
that. No, I am talking alx)ut people who genuinely don't understand 
the standards that our system sets up so that if a few guilty people 
have to go free in order to keep innocent people from being convicted, 
so be it. 

The voir dire is supposed to take care of it. We don't have a voir 
dire. We have people sitting on juries who are in awe of the Federal 
court. The rooms are gorgeous. They were built in tlie l!)20's. The pros- 
ecutor is the Government lawj-er. He says, "I represent the Unit<vl 
States." That is pretty impressive. 

You are in a big room and the judge is the judge and he is way up 
there somewhere, and there I nm way far away from the jury. The 
defendant sits as far fi-om the jury as is permitted by the ffeogrnphv 
of the courtroom. The Government attorney is right up there. It is 
toucrh. 

What annovs me about the whole process is those ]>eople who say 
"well, let's equalize the role of the Government and the defendant. 
Let's fret some svmmetry.'' A criminal trial is anythinc but symmetri- 
cal. This is no Newark cop I have to cross-examine. This is tlie FBI. 

What does the average suburban middle-class inror think of the 
credibility of an FBI agent even after Watergate? Anything he says 
has to be the gospel. We have the longest odds possible. 
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Add to that the whole nature of Federal crimes. A Federal jury trial 
is very different from a State trial. In the State there is purse-snatch- 
ing, possession of narcotics, even murder, and there are very simple 
issues: did he do it; was he there ? Something like tliat. 

A typical Federal offense is intei-state transportation of bonds mov- 
ing in interstate commerce, knowing the same to have been unlaw- 
fully converted. I don't even know what that moans most of tlie time. 

An element of the offense is that my client liad to know tliat the.se 
bonds were unlawfully converted and were moving in interstate com- 
merce at a certain point. 

You have that kind of issue. 
It is very easy to say how innocent people may be guilty. A person 

who sells stolen bonds to an undercover agent may be guilty of a State 
offense such as false pretenses, but may not be guilty of a Federal 
crime. There may be no interstate commerce eleniont. 

But how do vou convince a jurj- of tliat? AVell. it is a proce,<« of ed- 
ucation. How ^o we go about educating jurors as to what their duty 
is? What do we mean by reasonable doubt? How do you analyze 
•whether there is interstate commerce ? 

It is very bad to come into court faced by a jury panel with a built- 
in pro-Government bias which is in our .society all too prevalent. 

Again, I don't mean that people are vicious—tliey are not out there 
purposefully trying to do a defendant in—but many people have a 
land of bias that can onlj' be discovered and overcome by means of 
an adequate voir dire. 

As a result, day after day people like myself and my brotlier and 
sister public defenders are having their jobs made lianler and Jiarder. 

If you take away our peremptory^ challenges, tliat is the last straw. 
I remember talking to another public defender. I said: "I am going 
to Washington and I am going to testify about the cutting down of 
the defense peremptory challenges from 10 to 5." 

And he laughed. He said: "Where were you 5 j'ears ago when tJiey 
eliminated the voir dire? Where were you when they set up a jury 
act which focuses on voter lists ? Aren't you a little late ? Wny don t 
you just let the last straw hit you and then you can resign and let 
someone else who isn't quite ornery do the work of being an efficient 
court fimctionary? You can let someone else help your client onto 
that railroad train to jail." 

We have a tough job, and if we don't have peremptory challenges, 
that is the last straw. 

I have here a part of a brief that I wrote. I am going to submit it 
as part of my statement to this committee. It involves a case I tried 
a few months ago. The charge was conspiracy to import 30,000 auto- 
matic weapons from Jordan that were surplus weaponry. 

My client was accused of thinking and talldng about bringing them 
into this country. It was a conspiracy charge. No act ever occurred. 
Guns were the focus of the whole case. 

Onto the jury panel walks Mr. Jones—I forget his name, but it is 
in the transcript. 

"Where do you work?" 
"Well, I am a guard at the armory." 
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"AVhere did you work before that ?" 
"I was a Jersey City policeman for 4 years." 
"What did you do before that ?" 
"I was a security guard at a missile site." 
All of those things were part of the case, guns, police, police wit- 

nesses. Missiles were a part of the testimony of tlie case in chief, and 
he was a guard at the armory. He is an expert on guns and he is there 
to keep people from doing what my client is accused of doing. 

So, I said to the judge, "Excuse him for cause. Tliis is a cause 
challenge." 

The judge said, "Well, we will talk of that. 
"Now, Mr. Jones can you be fair in this case ? Can you be really fair ?" 
"I think so, judge." 
"Well," said the judge, "I am afraid I can't excuse him for cause." 
I had to use a peremptory challenge. I had a codef endant in the case 

so I had five peremptory challenges. My codefendant pleaded out of 
the case after the jury was picked. 

I had those five peremptory challenges and they weren't very much, 
and if you think about it I really only had four. Any good defense 
attorney after using his peremptory challenges knows he has one 
more. You look behind j^ou. see this fellow sitting out there. "What if 
I get rid of someone I don't like and I don't have any more peremptory 
challenges, and some Cro-Magnon might sit down there and I don't 
have any more peremptory challenges. 

So, what you are really talking about here is eliminating six of our 
10 down to four. Using that last one is a tough decision. It is going to 
make it a charade. It is going to make it absolutely impossible. 

I have one final thing I want to mention to tlie committee. It is a 
book that my employers, the Administrative Office of the U.S. Courts, 
have published. It is called, "Juror Utilization, U.S. District Courts." 
Every year they publish it to show how efficiently jurors are being 
utilized. I looked into it to see what we could learn. In Virginia, the 
eastern district. 33 percent of all jurors are challenged. It is the highest 
percentage in the country. The average number of jurors cliallenged 
IS 1.5 percent nationwide. 

Amazingly enough, their efficiency is better than the national aver- 
age. Juror utilization is terrific in the eastern district of Virginia. 
There is no correlation between number of challenges and dollars 
saved. 

Anyone who comes before this committee and sajs, "We cut down 
the number of peremptory cliallenges and it is going to save money," 
is lying to you, whether intentionally or not. There is no correlation 
between dollars and challenges. 

Just look at the statistics. There is none. 
I then looked to see what was the district with the lowest number 

of challenges in the country. It is the western district of North Caro- 
lina, Asheville. 

So. I made a few phone calls. I called the clerk in North Carolina. 
I said, "Why is it that so few jurors are challenjred ?" My instinct was 
that this is terrible, no one is being challenged. It sounded like people 
going through the system without being challenged adequately andl 
maybe this is bad. 

8«-274—77 10 
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The clerk told me: "Well, we believe in the voir dire out here in the 
western district of North Carolina. Our judges really feel that lawyers 
shoul<l be questioning these jurors, unlike everywhere else in the 
country. After an extensive voir dire by lawyers and an education of 
the jurors and it is clear to the attorneys that the juror really under- 
stands what his duty is, they don't use so many challanges. 

"I said. AA'ell, that is really interesting. You anean that the more 
voir dire you have the fewer challenges are actually exercised ? 

"That is the way it works. 
"How long does it take to ipick a jury in the western district of 

North Carolina? 
"A half hour." 
One lialf hour. So that anyone who comes before this committee with 

some kind of phony efficiency justification for cutting out defense 
jjeremptory challenges—it is as phony as a $3 bill. It is a hidden way 
of saying that we are so concerned about convicting guilty people 
that if a few innocent ones have to be convicted as well, so be it. 

That is really what is going on here. There is no justification either 
in time saved, moiu-y saved or anything, for cutting down defense 
peremptorj- challenges. As it works now. with my 10 and the Govern- 
ment's six, the Govenvment lias one and then I use two. Then the Gov- 
ernment uses one and I use two. One and two and one and two and then 
one and one. 

So the time saved by cutting down my two to one is nonexistent. We 
have the same number of rounds. Instead of eliminating one I elimi- 
niUc two. I say, "Your Honor, I would like juror Xo. 4 and juror No. 8 
excused." 

They get up and walk out and two more come in and sit down. So, 
tiiere is no time saved in cutting my peremptory challenges in half. 
There is no money saved. There is no court time saved. Why, then, is 
there this move to cut down defense peremptory challenges? I really 
don't know the answer otlier than some kind of symmetry. Let's call 
the Government and tlie defense equal in a criminal trial. 

Well, we just aren't equal. I wish we were. I wish I had o.OOO FBI 
agents at my beck and call to holji me prepare my cases. I wish I had 
the benefit of the resources of the prosecutorial arm of the U.S. Gov- 
ernment. I wish I had the public, opinion behind the defense of a case, 
the same public opinion that is screaming for law and order at any 
co.st. I wish I had all of that, but I don't. It is not an equal contest in 
Federal court. It is so unequal that for the first time in my career I 
can say that innocent people are being convicted. Let's not even worry 
about .sentencing. 

What does it mean to have somebody charged with a crime that they 
didn't do? What does it mean to be told by a jury that, yes, he did it. 
What is the social cost, not just to that person? It is a mess. I am lit- 
erally begging j'ou not to do what you are asked by the Justice Depart- 
ment to do. Let us have not only peremptory challenges but some access 
to that jury so that we can educate them as to what their <luty is. 

It is not to use Ouija boards or to ingratiate ourselves with the jury 
to the point where they like the defense attorney, but just so they un- 
derstand what reasonable doubt is. It is a very clifficult concept. 
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Thank you for hearing mc out and thanks particularly for asking 
the people who are actually trying cases in Federal court to come here 
as witnesses rather than those who just theorize about it. 

Once you are in the pit, as John and I are, it is a far different experi- 
ence from what the theories say about it. 

Thank you. 
Mr. MANN. Thank you, Mr. Lowenstein. Mr. Hyde. 
Mr. HYDE. I have no questions except to compliment the Federal 

Public Defender Service for its very able spokesmen and practitioners. 
Mr. LOWENSTEIN. Thank you. 
Mr. MANN. MS. Holtzman ? 
Ms. HOLTZMAN. I echo the previous remarks. 
Mr. MANN. Thank you so much, Mr. Lowenstein. 
We appreciate your being here. 
[The following information was submitted by Mr. Lowenstein for 

the record:] 
FEDERAI, PUBLIC DEFER DEB, 

DISTRICT OF NEW JERSEY, 
Neicark, \.J., March 2, 1977. 

SUBCOMMITTEE ON CRIMINAL JUSTICE, 
Committee on the Judiciary, House of Representatives, 
Washington, B.C. 

To THE SUBCOMMITTEE MEMBERS : Please accept my appreciation for permitting 
rue to submit this statement and to appear personally regarding the proposed 
rtuiendment to Rule 24 of the Federal Rules of Criminal Procedure. 

The projwsed amendment, cutting in half the number of peremptory challenges 
allowed the defense in a federal criminal case, would further eroide the ability of 
my clients to obtain a fair trial. The proposed amendment is so unwise, in fact, 
that this Subcommittee should consider strongly an alternate amendment to in- 
crease the number of i)eremptory challenges available to the defense and to return 
the voir dire of the prospective jurors to the attorneys. 

The proposed amendment must be viewed in the context of the entire jury 
selection process. As I mentioned in my testimony before the Subcommittee, for 
the first time in my eight year career as a criminal defense attorney I am seeing 
clientjs who I believe to l>e innocently convicted. Despite the far fewer resources 
available to the state courts, in over one hundred jury trials in the state courts 
and in my entire experience as public defender and private practitioner in the 
state courts of New Jersey, I never saw an innocent man convicted. Ironically, in 
the federal system, with far greater resources and fewer backlogs it is much more 
difficult to obtain an acquittal. One of the reasons for this is the inability to ob- 
tain fair and impartial petit jurors. 

We begin with the statute which controls the selection of jurors in the federal 
system, the Jury Selection and Service Act of 1968, 28 U.S.C. §§ 1821 et seq. The 
Act requires that panels be selected at random from a "fair cross-section" of 
the community and prohibits discrimination based on race, color, religion, sex, 
national origin, or economic status. As a possible source for the names of pro- 
spective venlremen, the Act suggests voter registration lists or lists of actual 
voters. This suggestion, however, is limited by the caveat that such sources must 
not be used where they failed to comport with the underlying policy of the Act. 
If use of voter lists only results in the systematic exclusion of some particular 
group or class of qualified citizens then the Clerk of the Court must supplement 
the voter registration lists with other lists. 

In practice, at least in New Jersey, the exclusive use of voter lists has resulted 
in some fairly substantial systematic exclusion of groups. Poor persons, members 
of minority groups, young persons, are ail underrepresented on federal juries. 
There are, for example, three times as many registered motor vehicle operators 
in New Jersey as there are registered voters. The use of motor vehicle lists 
would be three times as democratic as the use of voter registration lists, but the 
Court has not acted to supplement the voter lists. 
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Far too often I have a yonng urban client who la a member of a minority groop 
faced with an older, suburban white Jury. That does not mean necessarily that 
such a jury is incapable of being fair to my client. It does mean that in order 
for that act of fairness to take place, certain procedures must be utilized by 
the court in order to weed out those prosjiective jurors who bear some .possible 
bias against the defendant 

This brings us to the second level of screening, the volr dire. The voir dire of 
prospective jurors Is no longer the province of the attorneys In the case. The 
Court has taken control of the questioning of each pro8X)ecfive juror and as a 
result It is more and more difficult to ascertain whether or not there is any bias. 
As stated by the Supreme Court, "The volr dire In American trials tends to be 
extensive and probing, operating as a predicate for the exercise of peremptories." 
Swain v. Alabama, 380 U.S. 202 218-219 (1965). In fact, with the judge In control 
of the voir dire, the questioning is far from extensive and probing. Often 
jurors are questioned as a group as opposed to individual questioning. Often the 
questioning is leading, and designed to obtain a certain answer. For example, if 
a prospective juror Indicates that he or she has a relative in law enforcement, the 
judge is likely to follow that response with the question: "That wouldn't affect 
your ability to sit in this case as a fair juror, would it?" The attorney in such 
a situation would have followed up the juror's answer indicating a relative In 
law enforcement with questions such as: "What kinds of discussions have you 
had with your relative concerning his work? Will you be talking with your rela- 
tive In the next few days? Open-ended questioning will lead to the revealing to 
the court and the attorneys who the prospective juror is. Merely asking someone 
if they can be fair does not help very much. 

The third level of screening of prospective jurors is the peremptory challenge. 
Even If the first two levels, the selection of the master Jury lists from voters 
and tlie voir dire by the court fall to adequately screen the prospective jury, 
the exercise of a defense jieremptory challenge may still allow a defendant to 
obtain a fair jury. Cutting the number of such peremptories wotild have a dl»< 
astrous effect upon the abillt.v of the defense to so select juries and would make 
a federal trial more a charade than an exercise la justice. 

There has been much criticism of grand juries as merely tbe arm of the 
prosecutor. If juror selection is to continue in tlie manner desoril)ed al>ov(> nnd 
peremptory challenges are to be still further limited, the petit jury as well will 
be subject to the same criticism. 

I have attached to this .statement an excerpt from a recent brief In our office. 
In tbat case a client of ours was charged with conspiring to Import a huge num- 
ber of weapons which had been stockpiled In Jordan. The subject matter of the 
trial, therefore, was guns and it was important In jury .selection to keep in- 
dividuals with particularized knowledge of weajjonry and law enforcement ties 
from sitting in judgment on my client. One of tlie defenses in the ca.se was en- 
trapment by the Bureau of Alcohol, Tobacco & Firearms, the prosecuting agency. 
A prospective jnror was seated who had been a policeman in Jersey City for four 
years, followe<l by fourteen years as a site security military police supervisor 
at a missile site in Livingston, New Jersey, and followed by his i>re8ent employ- 
ment as a supervisor of track and wheeled vehicles for the Department of De- 
fense at the Armory in West Orange, New Jersey. A defense request that the- 
juror be excused for cause was denied, since the juror had responded, when 
asked if his background would make It difficult for him to be fair and Impartial, 
"I don't think it would make It difficult for me." The defense attorney was then, 
forced to use a i)eremptory challenge which in this case was limited to five, 
since a codefendant had pled guilty Immediately following jury selection. 

Whatever the reasons for the proposed cut In peremptory challenges, they 
have not been made clear to this witness. I have studied the book entitled, ^976 
Juror VtUieatUm in the United States District Court, a pubUcatfon by the Divi- 
sion of Informations Systems of the Administrative Office of the United States 
Coxirts. That study examines the use of jurors In each federal district In the 
United States. One of the Items studied Is the relationship between the number 
of jurors chnllenged and efficiency. Studying these .statistics It Is clear that 
there Is no efficiency or economic relationship between the number of challenges 
and the efficient utilization of jurors. 

In the Eastern District of Virginia 33% of all Jurors are challenged. This is 
the highest In the country. And yet the efficiency index of juror utilization is 
lower than the national average, indicating that despite the challenges, the jurors: 
are still being recycled effectively onto other Jury panels. One Interesting fact 
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stands out In examining these statistics. In the Western District of North Caro- 
lina there Is a percentage of jurors challenged which is the lowest In the coun- 
try—(i.Q%. My Initial response to those figures was that the attorneys must not 
be doing their job, or that the judge was not permitting, for some reason, enough 
challenges. A call to the Clerk of the Court In Ashevllle, North Carolina, showed 
that my fears were totally unfounded. In the Western District of North Carolina 
the attorneys are permitted to individually volr dire the prospective jurors. 

Because of the ability of the attorneys, through the volr dire, to educate the 
prospective Jurors as to the Issues in the case and to examine each one as to the 
possibility of prejudice, fewer challenges are deemed necessary. I am Informed as 
•well that the selection of juries in the Western District of North Carolina Is 
extremely eflScient, and takes approximately one-half hour per case. 

It should be pointed out as well that there Is no court time saved by decreasing 
the number of challenges. In New Jersey the exercise of peremptory challenges 
proceeds as follows: There are four rounds where the prosecution exercises one 
challenge and the defense two, followed by two rotmds where each side has one 
challenge. Cutting down the number of defense challenges would not shorten the 
number of rounds, only the number of Jurors which the defendant is able to 
challenge. 

Since there is no s.ivings in court time or in efficiency in Juror utilization as a 
result of the proposed cut in peremptory challenges, what then is the Jnstlflcation 
for such an amendment? It is lame Indeed to suggest that there is something to 
be gained from mere symmetry, .since the trial of an alleged criminal in Federal 
court is far from a symmetrical process. The scales are very heavily weighted in 
favor of the prosecution and it is only the so-called presumption of innocence 
which protects the client from being overwhelmed. Cutting down defense chal- 
lenges can only benefit the prosecution even more. If the amendment Is to be 
passed, it must be passed with the clear message attached to It that It Is so Im- 
porant to convict guilty persons In Federal courts that a few innocent ones also 
convicted must be the price paid. It Is only by being clear about the Intent and 
effects of such an amendment that a true national debate on the problem of crime 
in our country can occur. 

Once again, I thank the Committee for Its kind attention to my retaarks. Some- 
times as a defense attorney I feel that I am too often whistling in the wind. I 
have not felt that way before this Committee, and am much impressed by the 
legislative process at work. 

Respectfully submitted, 
BOOEB A. LOWENSTEIIT. 

Attachment. 

XII. THE TRIAL COURT EKSED irr DENYING APPELLATTT'S REQUEST FOH ONE ADDI- 
TIONAL PKREMPTORY CIIALLE-VOE, A.\n THKN RBFUSIKO TO DISCHABOE roR CAUSE 
PERSO?;S WHO BT EMPLOYMENT OR IMMEDIATE RELATION WERE INTIM.\TELT 
CONNECTED TO LAW ENFORCEMENT 

A.  SCOPE AND  STANDARD  OF REVIEW 

The failure of the trial court to grant additional peremptory challenges was 
an abuse of discretion amounting to a violation of Rule 24, Federal Rules of 
Procedure. 

B.  AB0T7MERT OP LAW 

Prior to the selection of the jury defense counsel requested that each defendant 
be permitted to have an additional peremptory challenge. The request was denied. 
(T. 8) The jnry panel was in its third week of service. Most of the jurors In the 
venire for the present case had served on two prior criminal cases during tJieir 
first two weeks of service, both of which resulted in guilty verdicts In either a 
conspiracy or a gun possession case. Jurors Nos. 6 and 7 served on those cases. 
^T. 27) Juror No. 6 was Involved in both cases, once as a juror and once as an 
alternate. (T. 30) During the voir dire, Juror No. 6 indicated that her son Is 
currently a patrolman in the City of Newark, and in his work carries a gun. 
(T. 36-37) She stated further that her husband is a security guard at Essex 
County College, In Newark. Juror No. 7 Indicated that she has two nephews 
iwho are law enforcement officers. One is the Sheriff of Morris County and the 
other one Is a patrolman on the Parslppan.v-Troy Hills Police Deiwrtment. (T. 3S) 

The attorney for the government informed the Court that the case agent sitting 
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at government counsel table U a close friend of the Sheriff who Is a nephew of 
the juror. Defense counsel asked that Jurors Nos. 6 and 7 be excused for caused. 
This was denied, since both said that they could be fair and open-minded if 
picked. (T. 41, 46) 

Juror N. 2 was similarly not excused for cause despite his brother-in-law who 
is a patrolman in Paterson. and his nephew who is a Ueutenunt In the Paterson 
Police Department. (T. &4) After the first Juror No. 6 had been excused, new 
Juror No. 6, Mr. Ka))hael L. Cole was seated. Mr. Cole Informed the Court that 
he had an extensive background in law enforcement. (T. 66) He had l)eeu a 
patrolman in Jersey City for four years, and was fourteen years as a site security 
military police 6Ui)erTi.sor at a missile site in Livingston. New Jersey. (T. 66) 
Missiles and other heavy armament were meutlone<l throughout the government's 
ease in chief. (See Argument, supra.) When asked if his background would make 
it difficult for him to be fair and impartial, Mr. Cole responded: "I don't think 
It would make it dltficult for me." (T. 67) After this statement Mr. Cole iufornu'd 
the Court that currently he is a federal employee, supervising track and wheeled 
vehicles for the Department of Defense KKJud Armed Calvary in West Orange, 
New Jersey. (T. 68) When asked if that was the Armory, he responded in the 
affirmative. At side bar defense counsel requested that Juror No. 6 l>e excu.sed for 
cause. Counsel pointed out that: 

There is no question but that through his police career he has a particularized 
knowledge of weapons which are going to l>e a large part of the trial. More 
particularly, he was employed as a guard at a defense missile site, apparently, 
and missiles are going to be the subject of discussion as well. (T. 72; 

The judge ruled that: 
The fact that he may have served as a guard at a missile site in no way im- 

plies that he has any more knowledge about missiles than I do. 
After the judge denied the excuse for cause of Mr. Cole, defense coun.sel re- 

newed his request for an additional peremptory challenge. This was denieti. 
Prior to the exercise of the last defense peremptory challenge, counsel at side 

bar Informed the Court that Juror No. 5, a Mr. Greenberg, was looking over 
towards the defense table in a plaintive manner. (T. 83) Greenberg bad earlier 
requested the Court to excuse him because an extended trial would work hard- 
ship upon him and the Court liad reserved judgment. Counsel stated to the 
Court: "If you are going to excuse Mr. Greenberg I think it would be appro- 
priate to do so now BO we can intelligently use the last challenge." (T. 84) The 
Court refu.«ed, and the defense exhausted its peremptory challenges. Dltimately 
Mr. Greenberg was excused for cause, but after the defense had exhausted all 
of its challenges, and therefore was unable to challenge the replacement juror. 

Two alternate jurors were seated. Alternate No. 1 informed the Court that 
his son was an Investigator for the Immigration and Naturalization Service. 
Alternate No. 1 was also a former a federal grand juror. (T. 88) Alternate No. 2 
informed the Court that he had a relative "connected with the Department of 
Justice." (T. 80) The relative was a friend as well whom the Alternate knew 
"from the cradle." (T. 90) He also had a friend who works "between here and 
Washington," as an investigator. (T. 90) He also has "a lot of cousins in the 
New York Police Department." Once again at side bar defense counsel requested 
additional peremptory challenges in order to excuse the two alternates, since the 
judge Imd indicated that he saw no reason for exercising the challenge for 
cause. (T. 92) This was denied, and counsel was Informed by the Court that: 

In England, where we got our system from, t)ie first twelve people drawn are 
put in the box. There is no voir dire. The defendant, not his counsel, is asked 
if he knows of any reason why the twelve people in the box can't give him a 
fair trial. If he says no, the trial begins. It works fine. (T. 93) 

Rule 24 of the Federal Rules of Criminal Procedure allows defendants tried 
jointly to have a total of ten peremptory challenges, but "if there is more than 
one defendant, the court may allow the defendants additional i»eremptory chal- 
lenges and permit them to lie exercised separately or jointly." In this case the 
co-defendant Pinto entered his guilty plea after jury .selection, and then'fore 
appellant was limited to five iieremptory challenges because of the judge's re- 
fusal to exercise the discretion specifically created by Rule 24. By refusing in 
addition to discharge the jurors with law enforcement ties, the ability of the 
appellant to choo.«e an impartial panel was severelv impaired. As said by Judge 
Wachtler in State v. Ciilhnnr. aS N.Y.2d 90 at 08 (1973) : 

It is almost always wise for a trial court to err on the side of di.squallfica- 
tion. . . . Even if a juror is wrongly but not arbitrarily excused, the worst the 
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court will have done in most cases is to have replaced one impartial juror with 
another imimrtial Juror. On the other hand, to deny discharge for cause of an 
obviously biased juror as was done in this case, does more than prejudice tlie 
party against whom the 'bias runs. It casts a doubt on the legitimacy of the 
verdict even before the trial begins. 

The Sixth Amendment provides that defendants charged with crimes in fed- 
eral courts "shall enjoy the right to . . . trial, by an impartial jury." But as 
the Court notetl in United States v. Wood, 299 U.S. 123, 145-146 (1936) : 

Impartiality is not a technical conception. It is a state of mind. For the ascer- 
tainment of this mental attitude of appropriate indifference, the Constitution 
lays down no particular test and procedure is not chained to any ancient and 
artificial formula. 

A trial court exercises a broad discretion "to see that the jury as finally 
selected is subject to no solid basis of objection on the score of impartiality." 
Frazier v. United States, 335 U.S. 407, 511 (1958). The trial court, while impanel- 
ling a jury, "has a serious duty to determine the question of actual bias . . ."' 
Dennis v. United States, 339 U.S. 162, IftS (1950). "The voir dire in American 
trials tends to be extensive and probing, operating as a predicate for the exercise 
of peremptories." Swain v. Alabania, 380 U.S. 202, 218-219 (1065), citetl with ap- 
proval by this Court in United States v. Xapoleotie, 349 F.2d 330 (3rd Cir. 1965). 

The simple fact is that "jut^icial enonomy" has taken the voir dire away from 
counsel in federal court, resulting in sparse and unpenetrating tiuestiouing. 
Questions are often addres.sed to the the panel as a whole, rather than to in- 
dividuals. The trial court in this ca.se, being a devotee of the English system, will 
not grant a challenge for cau.se for any reason so long as the juror says he or 
she would be fair. In this situation the limiting of api>ellant's peremptories to 
five, or the failure to grant the requested challenges for cause, is an abuse of 
discretion. And finally, the refusjil to excuse juror Greenberg until after all 
peremptory challenges were exhausted exacerbated the error. See United States 
V. Sams, 470 F.2d 751 (5th Cir. 1972). Despite the immense body of law to the 
contrary, why shouldn't the defense he given the benefit of the doubt in these 
situations? Appellant urges this (3ourt to exercise its supervisory authority ia 
establishing helpful guidelines In this area, and to reverse. 

CONCLUSION 

For the above rea.sons, appellant respectfully urges this (Jourt to reverse and 
remand for a new trial. 

Resi)ectfully submitted, 
ROGER A. Ix>WEN8TrEX. 

Attorney -for Appellant. 

On the Brief: David A. Rulinke, Assistant Federal Public Defender. Barry S. 
Goodman, Linda Zerneck. 

Mr. MANX. Our final witness for the day is Mr. Bernard Nusslmum, 
an attorney in Cliicago. He has recently been involved in litigation 
concerning rule (>(e). Because of this, we are extending him the op- 
portunity to present his views on the proposed amendment to that 
rule and on any other matters he wishes. 

Mr. Nussbaum, we are glad to have you here. We hope that you have 
enjoyed your 2 days of waiting, which ha^e been with your consent, 
and we thank you for your patience. 

TESTIMONY OF BERNARD J. NTJSSBATJM, ESQ., CHICAGO 

Mr. NussBAUN. Thank yon, Mr. Chairman. 
I would like to say first that the past 2 d.ays have been impressive. 

I was counsel for some witnesses in the Bobby Baker investigation, 
and the atmosphere there was somewhat different than the atmosphere 
here, I appreciate this opportunity that has been extended to me by 
invitation very much. 
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I would like to say that Mr. Epstein, speaking on belialf of tl»e ABA, 
«aid quite accurately that once things are promulgated, passions dif, 
interest wanes, and what had Iwen (juestionable becomes unquestioned, 

I think the two witnesses who preceded me gave a fairly gtKxl dem- 
onstration of how important it is that passions do not die. j aai led 
to start with the end of my prepared remarks, which I wrote out in 
longhand yesterday before and after other witnesses' testimony, lie- 
cause I think it is important to recognize that sometimes passions do 

•die once rules are promulgated. 
James Madison said it very well: 
Temporary deTiatioiiR from fundauientui principles are nlways more or less 

daiiKProiw. When the first pretext fails, those who become interested in prolong- 
ing tlie evil will rarely be at a loss for other pretexts. The first precedent, too, 
familiarises the people to the Irregularity, lessens their veneration for those 
fundamental principles, and makes them a more easy prey to ambition and self 
interest. Hence it is that abu.ses of every kind, when once established, have 
l)een so often found to perpetuate themselves. 

It is in tiiat context that T would like to talk to you about the pro- 
posed amendment to rule 6(e), with which I have had some fairly 
extensive recent experience whidi lias cuhiiinated, at least for the 
present, in tlie decision of the ninth circuit which you, Mr. Chairman, 
made a part of the record earlier today. 

If I were to pro])oso to you a rule ninendmont that would permit 
poverniiiontal personnel other than the attorneys for the Government 
to sit in the grand jury room as oljservers during a gi"and jury investi- 
gation, you would. I think, say in response that any such provision 
would plainly violate principles of grand jury secrecy that, as the 
Supreme Court has .stated, are "older than our Xation itself." 

And if I were to add that tlie executive branch maintains that this 
could be done without any court order whenever a prosecutor felt it 
would be helpful to have such grand jury guests, you would be quick 
to reject such a notion. 

At the very least, I think we could all agree that any such radical 
and sweeping proposal could hardly be referred to as what Justice 
Benjamin Cardozo termed "the piffle paffle of procedure." 

I don't make any such proposal and I don't think anj'body else 
would dare to make it. 

But it must be somewhat wistfully observed that such a doctrine 
would have at least one advantage over the amendment that has been 
proposed. AVliat happens is that these people are not permitted in the 
room, these so-called assistants. The moment the grand jurors leave 
however, the IRS ajrents, for example, come in. Xot n witness is told 
that will happen. Often the grand jurors them.selves don't even know 
it is going to happen. 

The agents do not look at just a few documents for which technical 
advice perhaps is needed. They look at every word that is spoken, 
every document that has been submitted. That is what happens when 
access is granted freely and without court super\nsion to grand jury 
minutes and documents to people who are said to assist the attorney 
for the Government in the performance of his duty. 

I should add that the proposed rule, which we were told by Pro- 
fessor LaFave does not contemplate any court order in advance or 
any kind of specific showing of necessity whatsoever in advance of 
such disclosures, has already been supposedly "misconstrued", accord- 
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ing to Professor LaFavc, by at least two courts; namely, Judge Becker 
in the Flawthorne case—and he said yesterday in certain kinds of cases 
you must have court ordei-s, particularly in those areas where people 
given access to gi-and jury materials arre from aj^encies having gen- 
eral regulatory ovei-sight and investigative possibilities of their own— 
and, of course, in the Simplot case which is in your record. 

Who are the "other Government personnel" ? The advisoiy commit- 
tee tells us that they include, but are not limited to, all employees of 
administrative agencies and Government departments. No one is left 
out, not even Members of Congress or the military. 

And all this is sought to be accomplished by the simple double-speak 
expedient—and it is double-speak—of including "other Government 
personnel" in the term "attorneys for the Government" who therefore 
are permitted access to ^and jury materials historically solely be- 
cause they are permitted m the grand jury room itself. 

I think a remark was made fliat in some States prosecutors them- 
selves aren't even permitted to be in the grand jury room. I apologize 
for not being able to identify the Member who made that remark, but 
I know it came from the left of me in a southern drawl. 

From what I have said, I hope it is appaient that as to rule 6(e) 
we assuredly are not dealing with procedural piffle paffle. Rather, the 
issue is deep and it is substantive, not procedural. 

The issue posed by the proposed amendment—and that any such 
proposed rule or statute should answer satisfactorily—is whether, 
when, to what degree, and pursuant to what conditions grand jury 
secrecy must give way to the asserted practical need of a Government 
attorney certified to the grand jury for expert assistance from other 
Government personnel. 

That serious and vexing question simply cannot be answered—as 
does the advisory committee report—by a blithe observation that 
"there is often Government personnel assisting the Justice Depart- 
ment in grand jury investigations." The issue cannot be so obscured. 
The issue is not whether other Government personnel may assist in a 
grand jury investigation. The question is whether, when, and how 
such assistants may be given the secret grand jury proceedings. 

There is no rule, and there never has been, depriving the attorneys 
of the Government of the assistance of others. They can use them in a 
variety of ways, and they do. The issue is disclosure of gi'and jury 
minutes. 

Let's focus on grand jury testimony. The witness doesn't think it is 
going anywhere outside of that room unless he, himself, divulges it. 
Why? Because he is told that everybody in that room is sworn to 
secrecy except him. Yet he cannot see the transcript of his own testi- 
mony afterward. But the IRS agent can. 

Tiie threshold consideration is whether such a question should be 
answered at all by a rule change in isolation from legislative consid- 
eration of the entire bundle of strictures imposed by grand jury se- 
crecy considerations. In other words, if Government personnel are to 
be permitted access to grand jury proceedings to assist the attorneys 
for the Government, perhaps then witnesses should be given access to 
the transcripts of at least their own testimony; perhaps counsel for 
witnesses should be permitted to accompany them into the grand jury 
room; perhaps an accused should have the same ready access to grand 
jury materials, and so on. 
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Now, tliat accused, after he is indicted, doesn't automatically get tlie 
same materials. He can pet them in some circumstances under the 
Jencks Act and so judges let him have a peak at grand jury materials 
in isolated instances, but there is no rule that says that a defense 
attorney has access to all materials. 

If it "is exculpatory, he gets that. If a witness is going to testify at 
the criminal trial, he gets access to the te.stimony of that witness. But 
ho does not have access to all grand jury materials. 

AVhat I suggest is that to deal with only one aspect of grand jury 
secrecy without at the same time considering the others at the very 
least inevitably ignores the careful balances that have been hi.storically 
struck and which comprise what is called grand jury secrecy. 

The danger is that, even other questions aside, the ad hoc consid- 
eration of a single proposal tilts the awesome and much criticized 
scales of grand jury power too far toward the Government and against 
those who come before it either as witnesses or as potential targets for 
prosecution. There is some hypocrisy in a process which would allow 
Government personnel to read secret grand jury te-stimony while at 
the same time forbidding access to the very same material by the wit- 
ness himself in the name of that secrecy. 

So. I respectfully suggest that the difficult matters necessarily sub- 
sumed within the proposed rule amendment should be considered in 
the plenary legislative context rather than by nde amendment, particu- 
larly by rule amendment which as ISIr. Epstein states almost slipped 
through on the consent calendar. 

T work in this area and T just happened to open up Law Week one 
day and I saw that in 00 days we would have a new law not only with 
respect to this change but many others. 

Professor LaFave thinks there was adequate opportunity for con- 
sideration here; he is wi-ong; there was not. I think Mr. Epstein stated 
that even the American Bar Association with its vast resources did not 
have the ability to do it. 

Tliere has been no effort by anybody here to try to fine tune these 
mattei-s. ^Mien Professor LaFave, who is a very distinguished pro- 
fessor of law. says that the cases imiformly support what this rule 
change supposedly does, he is just wrong. 

The Hatrthorne case does not support it and the more recent SimpJot 
case does not support it and they are the only two cases other than 
Judge Becker's earlier Pfaumcr case that have any kind of extensive 
discussion or consideration of the issues that are involved in the pro- 
posed amendment. Those courts either misread the amendment or 
they don't like it after extensive consideration and after having the 
full views of tlie Department of Justice. 

Plenary consideration of other grand jury secrecy aspects was 
initiated last .«ummer by another Subcommittee of the House Com- 
mittee on the Judiciary. And at least one bill introduced during the 
n+th Congress (H.R. 6207. 1st sess., Rangel & Eckhardt) expressly 
recognized the necessary and appropriate primacy of the legislative— 
not the ruleinaking—function in this important policy area. 

Accordingly, and particularly since there lias been no demonstra- 
tion or suggestion of any apparent urgency for the proposed amend- 
ment, the subject of disclosure of grand jury proceedings and grand 
jury secrecy should be considered as a whole togetlier with the other 
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k'fjislation that has been made, not piecemeal, and, as I have said, in 
the exercise of the plenary legislative function. 

If nonetheless the matter is to be considered in the context of a rule 
amendment of a single aspect of grand jury secrecy, it is instructive to 
review a few salient and fundamental items. 

I think tliat none of these liave been touched on by previous wit- 
nesses, and certainly not by the Department of Justice. 

When rule 6(e) was adopted in 1946, it was to continue to insure 
gnind jury secrecy and to make clear that any disclosures of the pro- 
ceedings, except to those pei-sons peniiitted to be in the grand ]uiy 
i-oom itself, must be. by court order. The persons permitted in the room 
ai-e identified in nile 6(d) and do not include other government per- 
sonnel. Only the Government attorneys, the witness, the stenogiapher, 
interpreters when e-ssentiid. and the grand jurors csvn be present. All 
except the witness are sworn to s«'crecy. 

Because the attorneys for the Government as defined in rule 54(c) — 
which again does not include otlier Govenunent personnel—are per- 
mitted to be present, they also are permitted to review grand jury 
materiiils under rule 6(e). The Advisory Committee note to the rule, 
as adopted in 1946. demonstrates the foregoing. "This rule continues 
the traditional practice of secrecy on the part, of the members of the 
grand jury except where the court permits a disclosure. * * *" 

'J'iie view is entirely consistent with a charge typically given to 
grand jurores which invariably stresses secrecy and also with the typi- 
cal oath which I was going to take the opportunity to read, but it is set 
out and I urge you to read it. It is a beautifid oath and the spirit of 
it has to be mefusure<l against the pro)K)Sed amendment. 

Given that liistory—given that oath—I submit that intrusion on 
grand jury secrecy by the Goverrunent surely caimot lie automatically 
permitted solely on the undocumented belief of a prosecutor that there 
must be disclosures to assist him in his duties. 

It should be noted in this connection that nothing stops other Gov- 
ernment personnel from interviewing potential grand jury witnesses 
before they testify or even talking to them after their testimony if that 
witness volunturily consents. Tiiat practice is widely followed. For 
examt)le, the Internal Revenue Manual (part IX, Litelligence 9266.6) 
provides: 

Secreoy of Grand .Tury Proceedings and Disoloisiire. 
(1) Following an apjiearanoe before a erand jury, each ^and jury witnew? 

sliould he interviewed by a special agent in an attempt to obtain the same in- 
formation which the witness furnished to the grnnd jury. If the witness cooper- 
ates, any question of grand jury secrecy and the Service use of grand jury testi- 
mony for both criminal and civil purposes can thus be avoided. 

(2) If the witness refuses to respond to the question."! asked by the special 
agent, the Unlte<l States Attorney should be asked to obtain a court order under 
Rule «(e). Federal Rules of Criminal Procedure (18 TJ.S.C. app.). to authorize 
the Service use of the grand jury testimony for both criminal and civil purpo.ses. 
In the event the court declines to sign an order, the Chief should seek the advice 
of Regional Counsel. 

Remarkably, it seems that assistance of Government agencies at 
times comes with a string attached which broadly hints at sr»me of the 
implications of anv "routine'' disclosure policy such as Mr. Thorn- 
bnrrrh advocates. Xow. the Internal Revenue ^Manual wasn't available, 
until after the ensf-tment of the Freedom of Information Act. It 
wasn't until then that people saw what was really going on, despite 
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all of the directives which Mr. Thornburgh mentioned. That access 
to tlie manual came about because of what tlic Congress did. not be- 
cause of wliat tlie Internal Revenue Sei-vice or tlie Department of 
Justice did. 

That manual provides: 
(1) Internal Revenue i)ersonnel will be authorized to act as agMits of the 

Federal Grand JHTV under the conditions that the U.S. Attorney or the Strike 
Force attorneys will make application for and secure a Federal Rule ot Criminal 
Prw'odure e(e) order that will release all records, Information and testimony ob- 
tained through the use of the Grand Jury to the Service for civil as well a« 
criminal tax purposes. 

And that is the practice today. I suggest to you that it is a shocking 
practice. It was never legislated. 

Yet, despite tlie history and the plnin language of the present rule, 
the Department insists that the proposed amendment must be con- 
strued to leave the matter \'irtually entirely to the discretion of the 
attorneys for the Government. In short, the Department perceives a 
so-called clarification—page 2—giving, again in Mr. Thomburgh's 
words, the "Department of Justice * * • routine authority to make 
disclosures to investigative agents and the like." 

Essentially, the theory is that such a view is benign rather than 
frightening because evei\yone involved is sensitive to grand jury .se- 
crecy. So, assertcdly. there is no need to worry. Well, perhaps we 
would do ibetter to put such boundless faith in our institutions and 
principles rather tlian in the uniform reliability of Government per- 
sonnel. That more conservative and traditional view has vivid his- 
tory to recommend it. 

Moreover, it is only fair to ask if we must have unlimited confidence 
in the discretion of IRS agents, then why. for example, not put the 
same trust in counsel for witnesses or for an accused. They, too, are 
subiect to the contempt power and much more easily caught, and they, 
unlike "other Government personnel," are officers of the court. 

The temptations encouraged by the proposed amendment, as the De- 
partment would have it, are obvious and easily illustrated. Over the 
jiast few years, it lias bi'come increasingly common to start an admin- 
istrative investigation and, Ijefore it is completed, for the adminis- 
trative agency to instigate the Department of Justice to request con- 
vening of a grand jury to investigate precisely the same matter. 

The agency pei'sonnel who have worked on the matter are immedi- 
ately made available to the U.S. attorney to assist him in connection 
with the grand jui-y. The U.S. attorney may know nothing about the 
investigation or even why a grand jury has been convened. I have 
heard a U.S. attorney say to a court, "I don't know why a grand jury 
was convened." This is aftei' a battery of subi>enas had gone out drafted 
by the IRS and enforced b}' U.S. attorneys. 

In effect, the grand jury is made a tool of the administrative agency 
as a method to contiinie the administrative investigation to pursue 
both its criminal and civil investigatory objectives. 

The precise effect of this practice is itself hidden by the veil of grand 
jury secrecy. However, the patent problem has prompted extended 
judicial and scholarly inquiry into the propriety and ramifications of 
these developments. Both courts and commentators have expressed 
grave concern as to the effects of this I rend upon fundamental liUrties. 
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The advantage to the Government of such administrative agency 
grand jury referrals is significant. Shnply by convening the grand 
jury there can be an end run of careful protections fashioned % the 
Congress that must he observed during the criminal and civil admin- 
istrative investigations, includinfij presence of counsel, considerations 
of relevance, right to a transcript of your own testimony, and the 
like. Only last year, in the Tax Reform Act, Congress expanded these 
protections in the tax area. 

However, the proposed amendment, as read by the Government, 
makes it readily possible and terribly tempting to utilize the grand 
jury to avoid such legislative sanctions. 

Moreover, the Government can insulate both the course of the grand 
jury investigation and the extent of the information learned by waving 
the flag of secrecy, even though secrecy has become a one-way street. 

A serious question may be raised as to whether, when an adminis- 
trative agency has its own compulsory process power with the testi- 
mony and documents gathered thereby being fully usable either in 
criminal or civil proceedings, including in a gi'and jurj% it is ever 
necessary to show secret grand juiy materials to such agency personnel 
to obtain their assistance. Surely, when such an agency—like the 
IRS—chooses to go the grand jury route to investigate, it is wrong to 
give the agency all the powers of the grand jury process, thereby 
avoiding the protections Congi-ess has fashioned regarding the agency's 
own investigation, and at the same time to permit disclosure of giand 
jmy materials to agency personnel who are "assisting" the attorneys 
for the Government. 

If the amendment is adopted and construed as the Department 
would have it—in other words, no hearing and court order require- 
ments—administrative agencies will tend to dominate gi'and jury pro- 
ceedings even more than they do now. It is a dangerous trend and it 
should be stopped. 

Yesterday, Mr. Tliornburgh, in his oral presentation, stated in re- 
sponse to a question that there is "no fuzzing of the edges'' between 
grand juiy and administrative tax investigations because both the 
Justice Department and IRS supposedly are highlv "sensitive" to the 
need for grand jury secrecy. Judge Becker in his Haxothome opinion 
has commented that the IRS has no such sensitivity. 

There are no edges to fuzz. Typically, the IRS. for example, initiates 
an administrative investigation and then, for reasons best knowu to 
itself, switches the investigation to a grand jury with Department ap- 
proval. The very same IRS agents who conducted the administrative 
investigation arc then detailed to "assist" the U.S. attorney. 

When does it do it?—in a variety of circumstances. One is called 
the recalcitrant witness rule. If they don't like the witness or the way 
he is answering questions, he is a recalcitrant witness and he is sub- 
penaed to the grand jury and the Government attorney makes his in- 
dividual te.stimony available to the IRS agents. And the administrative 
investigation process continues. 

Ultimately, these same agents made recommendations regarding the 
case both to the Department and for agency purposes. They could not, 
even if they tried, disregard that which they have learned while "as- 
sisting" the attorneys for the Government. Clearly, disclosure of grand 
jury materials to such personnel does not "fuzz" the boundaries be- 
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twcen the {ijrand jury and the administrative process; it destroys those 
boundaries entirely. 

How, really, eaii a representative of the Department of Justice say- 
there is no fuzzinjr of the edges when in the typical case the IRS. 
agents assist the Government in comiection with the grand jury and' 
then go back to their administrative functions in the same case? That 
is the reason there are no edges to fuzz. 

Further, Mr. Thornburgh stated that the assisting government per- 
sonnel to whom disclosures are made could and would be brought 
before the grand jury to "explain" their "findings" based on the re- 
vealed testimony and documents. Thus, the assisting persoiinel 
avowedly would play a prosecutorial role (although in witness cuise) 
before the grand jury to "explain" their "findings" based on the i-e-^ 
by other witnesses. That is something the U.S. attorney would not 
do and could not do himself under oath. 

Yet, the settled law is that one witness is forbidden to be present 
in the grand jury room itself for the purpose of later commenting 
on another witness" testimony. Evei-y case dealing with that subject 
goes the same way. It is sometimes extremely usefid, obviouslj*. to 
have an expert witness sit and listen to a lay witness' testimony and 
then to testify and say that what the lay witness said means thus 
and so. That is forbidden. It has always been forbidden. Indictmenta 
are dismissed when that happens. 

Now, how in the world can you justify, particularly without ad- 
vance court supervision, giving such a witness the testimony in tran- 
script form and then calling him in and swearing him ? It is, I think,, 
somewhat inconsistent and doe-s something that Thurman Arnold 
called the establishment of a subrosa institution. 

What we get is a grand jury where everybody is told a secret and, in 
fact, it is not. Yet have an institution that is not authorized, that 
perhaps is not constitutional, but yet functions. 

In addition, it should be remembered that the recipient of the dis- 
closures may later testify at the criminal trial. This is a severe problem. 
If so, that testimony inevitably will be shaped to take account of 
what has been learned from the disclosed grand jury materials. Ef- 
fective cross-examination as to such subjective, and perhaps even un- 
conscious influences, is exceedingly difficult at best. 

It does no discredit to the attorneys for the government, to sug- 
gest that if there is to be an amendment it cannot be construed 
to permit them to make the determination of the necessity for dis- 
closure. There simply must be court orders; there must lie hearings 
unless judicially excused in a specific instance for good cause shown; 
there must be a showing—as Judge Becker said in a footnote in his 
Tlawtlwme opinion and I think as appears in the Shnplot case—of 
particularized and compelling need of the most limited possible dis- 
closure to the minimum possible number of identified personnel, and 
all use of the disclosed materials other than to assist the grand jury 
must be barred. It must, moreover, clearly be shown that the Depart- 
ment of Justice itself does not have its own resources to undertake 
or compreJiend the task at hand. 

You know, it is very rare, if it ever hapi)ens, that in criminal' 
antitrust investigations the Department of Justice—and they are very- 
complex  and  very  lengthy  and involve millions of documents—. 
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asks to have the FTC assist the grand jury. They use people from 
the Antitrust Division of the Department of Justice. 

The Department, if you want to go to taxes, has a Tax Division 
with many lawyers and many accountants. And it has always been 
sort of a puzzlement to me as to how—and the attorney that is run- 
ning the grand jury generally comes from "Washington in any kind 
of complicated investigation, not from the northern district of Illinois. 
or from the central district of California, but from Washington, from 
the Tax Division—-the Tax Division's resources aie inadequate to 
understand and analyze what is happening. 

I think it is dangerous to encourage a giving up of the role of the 
U.S. attorney in terms of analysis of evidence, in terms of examination 
of documents. Lawyers have to look at documents. I have to look at 
documents. I investigate cases, having no recourse to any of the mate- 
rials that the Government personnel has and I can still do a pretty fair 
country job from time to time, not always. But the necessity aspect— 
and the word is in there, but it is meaningle,ss without requiring a 
hearing and court order. You know the kind of affidavits U.S. attor- 
neys are putting in now when they do it ? 

The affidavit reads as follows—it is one sentence—"I want permis- 
sion to show these materials to whoever I designate"—any number of 
people, but all materials—"whom I think are necessary." 

In other words, the affidavit simply repeats the proposition. And 
some judges rubberstamp those requests. Indeed, in some jurisdic- 
tions—the northern district of Illinois happens to be one—we used to 
have, although I am not sure we do have right this minute because a 
fuss was raised about it about 3 or 4 months ago—a standing order that 
provides that with respect to a grand jury sitting, any government per- 
sonnel that the U.S. attorney thinks are necessary to assist tliem, can 
look at anything they want. And that is why there must be specific lim- 
itations on what the disclosures are. 

The court order and hearing requirements are particularly impor- 
tant when, as Judge Becker suggests in his Hawthorne opinion, the 
Government personnel come from agencies like the IRS and the SEC 
having investigative, regulatory, and oversight responsibilities. 

Otherwise, disclosures indeed will become the "routine" and without 
any meaningful court supervision. I respectfully stress that the con- 
cerns I have mentioned are not solved simply by imposing an aegis 
requirement that merely betokens recordkeeping and restricting the 
physical location where grand jury materials ai'e kept. Even if admin- 
istrative personnel fully comprehend and live up to such requirements,, 
the secret information imbedded in the minds of these "other nameless 
Government personnel" can never be erased. 

In short, the ramifications implicit in the proposed—and I have to 
say I think somewhat poorly drafted change and poorly considered by 
the advisory committee, and particularly as construed by the Depart- 
ment—are many and difficult. The problems are masked by the one- 
sentence seeming simplicity of the provision and passed over in the 
advisory committee notes. 

Grand jury secrecy, which started out as a protection for the citizen, 
and then turned into a weapon for the Government, is something which 
if it is going to be modified at all in this point in time, in my view at 
least, should l)e changed to make sure that in our complex society 
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where almost any act if done with bad intent becomes a crime, the po- 
tential accused and the Government benefit, and are perhaps hurt, ap- 
proximately to the same extent by grand jury secrecy. I do not have 
confidence in tlie unlimited integrity of IKS agents or of FBI agents 
any more than I do in the unlimited integrity of anyone. Particularly 
in the highly charged atmosphere of grand jury investigations and the 
criminal context the concept that there should be no advance court ap- 
proval of grand jury disclosures to them is anathema. 

Thank you very much. 
Mr. MANN. Thank you, Mr. Nussbaum. 
Ms. Holtzman. 
Ms. HOLTZMAN. Thank you. Mr. Chajrman. 
Just to make sure I understand your position, would you in all 

cases exclude from the automatic hearing requirement things like a 
routine handwriting examination ? 

Sir. NDSSBAXJM. I think the hearing requirement, Ms. Holtzman, can 
vary. When all the Government wants to do is to look at some hand- 
writing, I think a very simple affidavit handed to a judge would suf- 
fice. I don't have much trouble with that for the reason that there are 
no fifth amendment considerations, for example. 

In other words, a policemen can take a handwriting sample. You 
can be compelled to give a handwriting sample. You can be couipelled 
even to have a blood test. So those are very simple situations, which 
I think, can be handled very simply. 

Ms. HOLTZMAN. In that case, would you require that the affidavit 
specifically identify the documents to be examined by the out.side 
expert ? 

Mr. NrssBAUM. Yes. I think that the specific documents are impor- 
tant. They always know that in advance. 

Fii-st of all. they don't very often do it in quite that way. What they 
are looking after in dooiments are generally two things. First is the 
signature. Then thev have to look at the docimient. Very often and 
more importantly, they take a little punch and they puncli otit a littl<> 
dot and they send it in and it gets analyzed and certain inks of certain 
chemical compositions and you can do a great deal with that kind of 
test. 

What they typicallv do in the grand jury room is they will have 
a witness—and I thinlv Mr. Gudger probably is aware of thi?—write 
down about five—sign his name five times—go through the alplvabet in 
both script and printing, both in capitals and lower case also, and all 
the numbere up to sometimes three digits and sometimes only two. It is 
that piece of paper that is tiiken in and is analyzed in terms of hand- 
writing and then compai-ed with another. 

The ink test is made, of course, on the original document itself. 
But yes, they should be identified. There is no reason not to identify 

them. That is a very simple listing. Those documents are picked out 
in advance by the Government attorneys. 

Ms. HOLTZMAN. SO. in other words, you would require an affidavit in 
every circumstance where the U.S. attorney wants to use a handwrit- 
ing expert or an ink test expert ? 

Mr. NussBATTM. Yes. I think the order would issue very readily. 
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Ms. HoLTzsLVfT. And you would also require that application be 
made and a hearing be held where outside experts were called in for 
otlier kinds of services? 

Mr. XussBAUM. I would say yes. 
Now, the nature of the liearing, the extent of it, has to \>e left, it 

seems to me, in the discretion of the district court. But the witness 
whose testimony is going to be shown to outsiders should be notified 
of the fact that it is going on and so should the target of tlie investiga- 
tion if known—and very often he is known. In fact, he is told, "You 
are a target of the grand jui-y investigation.'' 

So there are potential advei-saries who have very great interests 
in mind. 

Ms. HoLTZMAN. If an order permitting access is issued in such a case, 
would it be your oi)inion tliat the order ouglit to say wlio would 
have access, where the material is to be keipt and whether an oath 
of secrecy is to be imposed on these people and the like ? 

Mr. NussBAUM. Absolutely. I think that is critical, "^^^lat happened 
in the case ninth circuit had to deal with was not untypical. Other- 
wise, you are going to have wholesale disclosures to really literally 
a limitless number of people. Can you imagine saying that there is not 
fuzzing of the edges when the documents and the testimony are to be 
made available to everybody in the IRS? Not just a single pei-son, 
but all levels of the IRS, up to regional counsel. He is in San Fran- 
cisco. The investigation is in Boise, Idaho. 

I think that identification matter is essential. I think that is some- 
thing that Judge Becker—I don't agree with everything that he said 
and I have met with him on the subject and, of course, he has been very 
thoughtful about it, as you all know—but he is an absolute bear on 
that, that you must have very specific restrictions in the order because 
unless they are specific there are no resti-ictions at all. Unless prosecu- 
tors are forced to say that you can't just have carte blanche, that you 
have got to tell us who and which materials and which witness' testi- 
mony—it becomes impossible for a court to make any kind of deter- 
mination of necessity. 

Indeed. I am going to suggest to you right now that if you are going 
to give the Department of Justice what they really want, why not 
strike out the word "necessity." because they are really saying to you 
that there is no practical way that you are ever going to test it. 

"\Mio in the world is going to challenge it ? 
I^et's take a guy like myself. As far as I know, I am not guilty of 

any crime today, but I might be the target of a grand jury investiga- 
tion, although it would be badly founded. And then the grand juiy 
does not return a true bill. Am I going to vindicate that right? Am I 
going to challenge that my right to grand jury secrecy was abused? 

All T want is for that damned thing to he over with. And what about 
the witness? A lot of witnesses called in front of the grand jury are on 
the edges of being targets. They are involved almost by definition 
with the accused in some way. What witness is after the fact, after 
there is either a conviction or a trial or whatever, going to take on the 
Government of the United States and what judge of his own motion 
is going to invoke the contempt power? Who is going to tiy to hold 
the Government in contempt ? 

8«-274—7T 11 
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Only one person and that is a convicted accused, who is probably 
the person that you are least interested in in some ways, and then it is 
after he has been convicted and he doesn't have too much of a shot at 
contempt. 

The idea that a contempt sanction serves any function is nonsense. 
It is similar to a question one of tlie members asked yesterday. How do 
you prove bad faith after the fact ? How ? 

Tlicre is another thin;^ witli tlie (•oiitPin])t remedy that is wroujr- In 
my view, at least, the liurdcMi on chowinp why there should be 
breaches of grand juiy secrecy should be on tlie pei-son wanting to 
accomplish that breach. The minute you get into the contempt area 
or into tlie bnd faitli area, the entire burden—and here I have pot to 
talk a little bit like a trial lawyer again—not only the burden of 
proof, but more importantly, the burden of going forward with the 
proof is put on tlie ])arty charging tliat tlie bi'each was not justified. 

First, the proof is entirely in the hands of others and the burden is 
on the party making the challenge. Unless tlie machinei-y for making 
the examination exists automatically and in advance of disclosure, it 
is not there at all in any practical way. 

The same thuig is true, of coui-se, in motions to suppress evidence. I 
think those of you who were trial lawyere know what happens to 
motions to suppress evidence and how inii)ationt tlu' judge is during 
a trial with those kinds of motions. The idea that they will f^ive you 
a full hearing and that you will be able to prove what 3'ou think hap- 
pened is extivmely unlikely. 

So, Ms. Tloltznian, specificity of showing and specificity of orders 
is easential. The length of any heaiing. wlietlier witnesses aie heard 
or not heard in a particular situation, that is something which at 
least up front I would say, has to be left to the discretion of the district 
judges. 

I think both the llavthorne case and tlie Simplot case stand for 
that proposition. But you know my renl answer to your question—and 
I feel this very deeply—is that I don't like rule changes tliat are 
called proco(hiral. I don't mind rule chantres that deal with 10 or 15 
days' notice. But this rule changes policj'. When there are other policies 
afi'ected in the grand jury seciecv context, why can't they be taken up 
togetlier, particularly when you have already got them in fi-ont of 
you ? Tlierc is no urgency to this change. 

Xor, might I say. does it affect the situation that I was involved in 
one way or the other because that grand juiy happens to be termi- 
nating in about 8 weeks, so I am not talking here from a selfish motive. 
But I have seen this in action and T think it is very dangerous. I get a 
little bit troubled when I see the FBI building. I don't ivally have a 
bias against police. There are wonderful policemen and most FBI 
agents are wonderful. But the FBI building has now gotten bigger 
than the Justice Department. That botliered me. I was down tliere the 
other day and I saw the.se two buildings across the street from each 
other and that .1. f^dgar Hoover Building is pretty big. The idea that 
there should be unfettered and untrammeled and uncourt-supervised 
access by the entire Federal bureaucracy to grand jury testimony and 
documents is, I think, very hard to justify. 

Ms. HoLTzMAX. Thank you. 
Mr. MANN. Mr. Hyde ?" 



Mr. HYDE. I have no questions except that once more the caliber of 
tho Illinois Bar has been vindicated. ' 

Thank you, Mr. Nussbauni. 
Mr. NussBATiM. I appreciate that. 
Mr. MANN. Mr. Gudger. 
Mr. GuixjER. Let me ask one question. Going back to rule 6(e) as 

it now stands, and reading the text of the rule, it is now permitted that 
recorded testimony may be reviewed "Only when so directed by the 
court preliminary to or in connection with a judicial proceeding, or 
when permitted by the court upon request of defendants on the snow- 
ing that," and so forth. This is subject to a broad interpretation or 
a narrow interpretation. To one reading this section for tho first time, 
confronting tliis problem of secrecy for the first time, the inclination 
is to read the first clause as prohibiting release of information except 
to the district attorney in connection with the prosecution itself. 

To permit that release only in matters dealing with perjury indict- 
ments arising out of perjury before tho grand juiy or contempt pro- 
ceedings arismg out of contempt before the grand jury are matters 
involving what transpired before the grand jury itself. 

Now, of course, with Hawthorne and other cases wo are extending 
this doctrine. You are saying that we ought to extend it just in a 
highly limited degree and only with very careful judicial restraint. 

Mr. NTTSSBAUJI. That is my position. 
I would like to make one comment on something Ms. Holtzman 

said the other day. There are two sentences in rule 6(e). There is the 
first sentence and then the second one that says in connection with a 
judicial proceeding, which, of course, by its terms can't be the grand 
jury itself. That is fairly clear. The case law is very clearly, as one of 
the other witnesses testified, that when you are dealing with this, who- 
ever wants to disclose those proceedings, whether it is a private liti- 
gant or the Government itself, they must make a particularized and 
compelling showing of good cause. They wind up at best with a very 
limited order and it is very often denied. 

But, on the other hand, the amendment proposed by the Department 
and the Judicial Conference in connection with the grand jury itself, 
they say, shall provide no court supervision whatever. That is quite 
a difference. 

Mr. GUDGER. One other question of philosophy, ISIr. Chairman. I 
don't think this has been broached yet. 

Tile ven' gtiarantee of grand jiiry protection contemplated that 
there would be a body of 18 men who could stay the hand of the 
goveminjj authority and could do so without restraint from any 
source. Would von agree with that? 

Mr. NussBATTsr. Yes; T think that—yes, I would agree with that. I 
think that is not necessarily what is goii^ on now. 

Mr. GUDGER. T understand. 
What I am saying is this. I happen to be from that State that you 

made reference to that doesn't even allow the district attorney to go 
into the grand jury room. It does not permit this for the very'reason 
that it feels that total secrecy is necessarA' to retain that autliority in 
that 18-member body to act without any constraints from any source, 
including the governing body of that particular State, with the 
thought that when its attorney goes into those proceedings, he carries 



with liim the jiower of the State into the verj' body tliat was designed 
to restrain the power of the State. 

Do you follow me ? 
^Ir. XrssBAUM. Yes, sir, 
Mr. GuDGER. All right. 

I  Xow. we have moved beyond that to the present rule. 
Yon are saying that the judiciary sliould be able to allow or autlior- 

ize the release of this information. We have already said the district 
attorney can go in there, but that it should not be written that anj'one 
else can gain access to this except under total judicial contix)!. 

Mr. XrssBAUsr. That is cori-ect. I would not go further than that. 
I would not have gone that far at one point in time, but there is some- 
think to the point that justifiable investigation by grand juries is be- 
coming increasingly complex. There are times, although not nearly as 
often as outside assistance is actual)}^ used, when a particularized and 
compelling showing standard could be met. 

But that is the way I woiikl construe necessity—particularized and 
compelling showing of good cause, with an opportunity for somebody 
to state the other view. 

5Ir. MAXK. Thank you very nmch, Mr. Nussbaum. We appreciate 
your being here. 

STATEMENT OF BEnNAno J. XUSBBAUM, ATTORNBT, CHICAGO 

Mr. Chairman and members of the sul>comniittee, 1 am grateful to have heen 
Invited to npi)ear before jou in connection with your consideration of the pro- 
Itosetl amendment to Rule 6(e) of the Fe<leral Rules of Criniinnl Procedure. I 
l)elieve tlie staff has already given you l)ackground information concerning nie. 

If I proposed a Rule amendment that would permit government i)ersonneI 
other tlian the attorneys for the Government to sit in the Grand Jury room 
during H (irand Jury investigation, you would, I think, say In resixmse that any 
sucli )irovision would grossly violate principles of Grand Jury .se<'recy that, as 
the Supreme Court has stated, are "older than our Nation itself."' 

And if I were to Insist that this could be done without any court order when- 
ever a prosecutor felt It lieli>ful to have such Grand Jury guests, you would 
vigorously reject such a notion. 

At the very least, any sucli radical proposals could hardly be referred tQ as 
wh.if .Instice Benjamin Cartlozo termed "the plffle-pafBe of procedure."' 

Rather, any such suggestions would have deep substantive implications going 
to the very nature of the Grand Jury as an historic and a constitutional institu- 
tion. Furthermore, I doubt whether your concern would be allayed by claims that 
such sweeping proposals are justified in order to assist the attorneys for the Gov- 
ernment in performing their duties. 

Of course. I make no such propo,sal and neither could anyone else.'* 
But it must 1>e somewhat wistfully observed that such a doctrine would have at 

least one advantage over the amendment that has been preferred. It would be 
forthrif-'ht in changing the institution, however radically. The proposed amend- 
ment, as construed by the Government, lacks even that. Fufj^r ti,e proposed 
amendment to Rule 6(e)—as read and urged on you by the Department of Jus- 
tice—the basic change in the Grand Jury is worked to be sure. The change is just 
not phrased so candidly. 

Tlie propo.sed amendment would not let such government personnel in the 
Grand .Jury room while the Grand Jurors are physically present. But, according 
to the Department, as soon as they leave the room, every document presented and 

I Pittsburgh Plate- Olant v. Vniteil f'tntes. W>0 U.S. SO.T.SOn (10.50). 
= Cnn)r)7,ci. Ofir Laify of the Common l.av. 1.3 St. John's T,.RPV. 2.31. 241. (19.391, re- 

prliitp,! In Selected WritUig« of Benjamin Xnthan Cnrclozo, (Hall (Hi.. 1947). 
2» In'lcefl. In rosp<^nsp to n qnp^tlon from Kpp. TToltzninn. .Tndpp Bpcker speclficrtlly stilted 

his opposition to any such proposol, characterizing It as "highly undesirable." 
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every word spoken would be available for the examination of any and all govern- 
ment personnel whom the attorney believes to be necessary to help hiui do his 
Job.' Indeed, the Department maintains—although at least two courts thinK 
otherwise*—that the very purpose of the amendment is to permit this wlihout 
court order. Much less one that can be obtained only after an adversary hearing.* 
That was the position expressed by the Department last summer to another sub- 
committee of the Judiciary Committee' and it was the position stated yester- 
day.' Supposedly, this is a procedural change merely "to facilitate an increasing 
need, on the part of government attorneys to make use of outside expertise in 
complex litigation."' We are told that the "government personnel" conti'uiplated 
by the phrase "includes, but is not limited to, [all] employees of administrative 
agencies and government departments."' No one Is left out. 

All this is sought to be accomplished by the simple double-speak expedient 
of including in the term "attorneys for the Government"—who them.<ielves are 
permitted access to Grand Jury materials solely because under Rule 6id) they 
are allowed in the Grand Jury room itself"—"such other governuient personnel 
ns are necessary to assist the attorneys for the government In the performance 
of their duties." 

From what I have said, I hope It is apparent that as to Rule 6(e) we as- 
suredly are not dealing with procedural piffle-paffie. Rather, the issue is deep 
and It is substantive, not procedural. 

The issue posed by the proposed amendment—and that any such proposed 
Rule or statute should answer satisfactorily—is whether, when, to what degree, 
and pursuant to what conditions Grand Jury secrecy must give way to the 
asserted practical need of a government attorney certified to the Grand Jury 
for expert assistance from other government personnel. 

• Stntemcnt of Richard L. Thornburgh. Acting Deputy Attorney General, before the 
Sahcommittee on Criminal JoBtlcc, Committee on the Ju<llHary, United States Jlimse of 
Representatives. Coneernlng Pending Amendments to the Federal Rules of Criminal Proce- 
dure, at 2. 5  (February 23,  1077)   (hereinafter cited as Thornburgh Statement]. 

•The Ninth Circuit held, in In Re Grand Jury, 77-1 U.S. Tajc Cas. (CCH). T !>H6. at 
86. 198 (0th Clr. 1976), that "agency assistance to the prosecutor or the grand Jury should 
never be allowed except upon an adversary bearing resulting In a finding that thi! assistance 
Is necessary." 

It then added: "The requirement for a showing of need would remain under the pending 
amendments to Rule 6(e) which expand 'attorneys for the government' to Incluile 'such 
other government personnel as are necessary to assist the attorneys for the government 
In the performance of their duties." 44 U.S.L.W. 4.')49 (emphasis adde<l). Bec.iuse of the 
t'nlted States Attorney's involvement In the prosecution of the case, he or she cannot be 
entnisteil with passing on the necessity of assistance. C/. Coolidge v. Setc Haiinmhire 
(1071) 403 U.S. 443." Id. n. l."). 

In the leading district court opinion on Rule 6(e), Judge Becker held that "the .Tiistlce 
Department should be required to make a strict showing of necessity before nny request 
for the Interpretive assistance of the administrative agencies Is granted." Kohrrt Ilnic- 
thorne, Inc. v. Director of Internal Revenue, 406 F. Supp. 1098. 112.') n. 49 (K.D. I'n. 
1975). He then considered the proposed amendment: "The question arises whether rt(e) 
orders should be applied for whenever technical agency assistance Is to be ntill/ed. If 
Rule 6(e) were amended as proposed In January 1973 . . . then Rule 6(e) ordors might 
be unnecessary. Such orders, however, provide the occasion for adopting and eiii'orclng 
the kinds of safeguards proposed here and In Pflaunier. and 6(e) orders should tlnis have 
continued value even under an amended rule. We believe that 6(e) orders sliould he 
applied for whenever the technical assistance of the I.R.S. or a similarly situ.ited agency 
outside of the Justice Department (e.g. the SEC) Is to be utilized In connection with a. 
grand Jury Investigation, with the exception of cases where the assistance Is of n-.inor pro- 
Ihirtlona or the single Instance variety (e.g., ntllUatlon of Postal Service or Secret Service 
expertise In obtaining and evalnaticg handwriting exemplars or other idcntllicatloa 
material)." 

Id. at 1120 (footnote omitted). 
' Thornhurph Statement, at 2. S. 
•Statement of Hon. Edward H. Levl. Attorney Oeneral of the United States, before the 

House Judiciary Committee, Subcommittee on Immigration, Citizenship and Intenintlonal 
Law. on Grand Jury Reform, at 8 (June 10. 1976). 

' Thornburgh Statement, at 2. tl. Since, even before adoption, at least two courts dllfer 
with the Department as to the affect of the proposed nmendment, It Is manifest that the 
amendment Is badly drafted. Compare the Department's view with those quoieil In 
note (4) supra. 

'Committee on Rules of Practice and Procedure of the Judicial Conference of the T'nlted 
States. Proposed Amendmcntf to the Federal Rulen of Criminal Procedure. Rule 6. Ad- 
Tlsor.v   Committee Note,  at  2   (1973)   [hereinafter cited as Advieory Committee Xote]. 

'Id. 
"The Advisory Committee Note to the original Rule 6(e) stated: "This rule continue* 

the traditional practice of secrecy on the part of members of the grand jnrv. except when 
the court permits a disclosure. Government attorneys are entitled to disclosure of L-rnnd 
Jury proceedings, other than the deliberations and the votes of the Jurors. Inanwurh nit 
then may he present in the prand Jury room durino the pretentatinn of evidence The rule 
continues this practice." 4 F.R.D. 40."), 409  (citations omitted, emphasis added). 
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That sertons and vexing question simply cannot be answered—as does the 
Advisory Committee Note—by l)Ilthely observing that "there is often govern- 
ment i)ersonnel assisting the Justice Department in Grand Jury Investiga- 
tions." " The issue cannot be so conveniently obscured. The issue Is not whether 
otlier government personnel may assist in a Grand Jury investigation. The 
(|tiestion is whether, when, and how any such assistants may be given the secret 
Grand Jury proceedings. 

The threshold consideration is whether such a question should be answered 
at all by Rule change in isolation from legislative consideration of the entire 
bundle of strictures lmposc<l by Grand Jury secrecy considerations." In other 
words, if government personnel are to be permitted access to Grand Jury pro- 
ceedings to assist tlie attorneys for Government, perhaps then witnesses should 
be given access to the transcripts of at least their own testimony; perhaps counsel 
for witnesses should be permitted to accompany them into the Grand Jury room; 
perhaps an accused should have the same ready access to Grand Jury materials, 
and so on. 

To~deal with only one aspect of Grand Jury secrecy without at the same time 
considering the others at the very least inevitably ignores the balances tliat have 
been historically struck and which comi>rise what is called Grand Jury secrecy. 

There is danger that, even other questions aside, ad hoc consideration of a 
single proposal tilts the awesome and much criticized scales of Grand Jury power 
too far towai-ds the Government and against those who come before it either as 
witnesses or as potential targets for prosecution. There is some hypocrisy in a 
process which would allow government personnel to read secret Grand Jury testi- 
mony while at tlie same time forbidding access to the very same material by the 
witness himself in the name of that secrecy. 

So, I respectfully suggest that the ditlicult matters necessarily subsumed within 
the proposed Rule amendment should be considered in the plenary legislative 
conte.xt rather than by Rule amendment. That leffislative consideration should 
come together with other proposals for Grand Jury change. 

Indeed, just such consideration of other Grand Jury secrecy aspects was ini- 
tiated last summer by another Subcommittee of the House Committee on the 
Judiciary. And at lo.ast one bill introduced during the S)4th Congress " expressly 
recognized the necessary and ajjpropriate primary of the legislative—not the 
rule-mnliiug—function in this important policy area." 

Accordingly, and particularly since there has l)een no demonstration or sug- 
gestion of any urgency for the proposed amendment, tlie subject of disclosure of 
Grand Jury proceedings and Grand Jury secrecy should not be considered piece- 
meal, but as a whole in plenary legislation. 

If nonetlieless the matter is to be considered in the context of a Rule amend- 
ment of a single aspect of Grand Jury secrecy, it is instructive to review a few 
salient and fundamental items. 

" AdviDory Committee Note, at 2. 
"Particularly since the 1.S8UC Is one of policy, not procedure. Congress need not defer to 

the Sunrcmc Court. Moreover, the Supreme Court Is only a nominal sponsor of the proposed 
Rule changes. In dissenting from orders proposing various amendments to Federal proce- 
dnral rules. Justices Black and DouKlas repeatedly pointed out that the amendments are 
proposed by the Judicial Conference and receive only the moat enrsnrv review by the Court. 
Thus, when the Court promulgated certain amendments on January'21. 19«3, thev wrote: 
"The present Rules produced under 28 CSC { 2072 are not prepared by us but bv Com- 
mittees of the Judicial Conference designated by the Chief Justice, and before coming to 
us they are approved by the Judicial Conference purRuant to 28 T^SC S .^31. The Com- 
mittees and the Conference are composed of able and distinguished members and they 
render a high public service. It Is they, however, who do the work, not we, and the 
rules have only our imprimatur. The onlv contribution that we artunllv make Is an 
occasional exercise ot a veto power." 374 U.S. 865, 865-70, 9 L.Kd. 2d Ilv". Ixvll (1963), 
(footnote omitted). 

Again, on February 28, 1968. when the Court transmitted other amendments. Mr. Justice 
Black wrote: "The Amendments to the Federal Rules of Civil and Crlminnl Procedure 
today transmitted to the Congress are the work of very capable advlsorv committees Those 
committees, not the Court, wrote the rules. Whether by this trantmittnl the individual 
membert of the Court v.ho voted to transmit the ruleR intended to express approval of 
the varied policv decisions the ruleH embody I am not sure." 383 U.S. 1031, 1032, 15 L.Ed. 
2d Ixxv. Ixxvl (inCO) (emphasis added). 

" H.n. 6207, 94th Cong., 1st Sess. {6 (sponsored by Representatives Rangel and 
Eckhardt). 

"Related bills In the last Congress Include H.R. 1277, 94th Cong., Ist Sess.: H.R. 2988, 
94th Cong., 1st Ses.s.; H.B. 10947, 94th Cong., 1st Sess.; and S. 3274, fi4th Cong, lai 
Kess. Among the provisions In these bills were a witness's rights to counsel while testifying 
before the Grand Jury and to access to the transcript of his own testimony. 
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Rule 6(e) was adopted In 1M& to continue to ensure Grand Jury secrecy and 
to make clear that any disclosures of the proceedings, except to those permitted 
into the Grand Jury room itself, must be by court order." Tlie persons permitted 
in the room are identified in Rule 6(d). Only the government attorneys, the wit- 
ness, the stenographer, lnteri>reters when essential, and the Grand Jurors can be 
present. All except the witness are sworn to secrecy. Because the "attorneys for 
the Government" as defined In Rule 54(c)—which definition does not include 
"other government .personnel"^are permitted to be present, they also are per- 
mitted to review Grand Jury materials under Rule 6(0)." 

That view is entirely consistent with the charge typically given to Grand 
Jurors which invariably stresses secrecy and also with the typical oath. It is a 
rather beautiful and traditional oath. Its spirit must be measured against the 
proposed amendment. 

Given that history—given the spirit of that oath—intrusion on Grand Jury 
secrecy by the Government surely cannot be automatically permitted solely on 
the undocumented belief of a prosecutor that there must be disclosures to assist 
him in his duties. 

It should be noted in this connection that nothing stops other government 
personnel from interviewing potential Grand Jury witnesses or even talking to 
them after their testimony If that witness voluntarily consents. That practice Is 
widely followed. For example, the Internal Revenue Manual (Part IX, Intelli- 
gence, S 9266.6) provides: 

"Secrecy of Grand Jury Proceedings and Disclosure: 
"(1) Following an appearance before a grand jury, each grand jury witness 

should be interviewed by a special agent in an attempt to obtain the same infor- 
mation which the witness furnished to the grand jury. If the witness cooperates, 
any question of grand jury secrecy and the Service use of grand jury testimony 
for both criminal and civil purposes can thus be avoided. 

"(2) If the witness refuses to respond to the questions asked by the special 
agent, the United States Attorney should be asked to obtain a court order under 
Rule 6(e), Fetleral Rules of Criminal Procedure (18 U..S.C. app.), to authorize 
the Service use of the grand jury testimony for both criminal and civil purposes. 
In the event the court declines to sign an order, the Chief should seek the advice 
of Regional Counsel."'" 

Remarkably, assistance of government agencies at times comes with a string 
attached which broadly hints as some of the implications of any "routine" dis- 
closure policy such as Mr. Thomburgh advocates. Thus, the Internal Revenue 
Manual (S 1272-1-(10)70) provides: 

"(1) Internal Revenue i)ersonnel will be authorized to act as agents of the 
Federal Grand Jury under the conditions that the U.S. Attorney or the Strike 
Force attorneys will make application for and secure a Federal Rule of Criminal 
Procedure 6(c) order that will release all records, information and testimony 
obtained through the use of the Grand Jury to the Service for citHl as well as 
criminal tax purposes." (Emphasis added.) 

Despite the history and the plain language of the present Rule, the Department 
insists that the proposed amendment must be construed to leave the matter vir- 
tually entirely to the discretion of the attorneys for the Government. The depart- 
ment urges a so-called "clarification" " giving, again In Mr. Thornburgh's words, 

" a« the Advisory Committee Note to the original Rule 6(e), quoted In note (10), supra. 
" Id. Rule Ofd) provides : 
"Who May Be Present. Attorneys for the government, the wltnesR nnder examination. 

Interpreters when needed, and, for the purpose of tnkin? the evidence, a Btenoerapher or 
operator of a reoordlne device may he present while the erand jiirv Is In session, hut no 
person other than the jurors may be present while the urnnd Jury Is deliberating nr voting." 

Rale 54(c) provides: "'Attorney for the (rovernmenf means the Attorney General, an 
nnthorlzed assistant of the Attorney Oeneral. a United States Attorney, an authorized 
assistant of a TTnlted States Attorney and [certain other persons In cases arising under 
the laws of Ruam. ]" 

"I,  . as a memt>er prand Juror of this Inquest for the District .... do swear 
that I will diligently Inquire, and true presentment make, of such articles, matters, and 
things as shall be given me In charge, or otherwise come to my knowledge touching the 
fresent service. The government's counsel, my fellows' and my own. I shall keep secret; 

shall present no person for envy, hatred, or malice; neither shall I leave anvone un- 
fresented for fear, favor, affection, hope of reward or gain, but shall present all things 
roly as they come to my knowledge, according to the best of my understanding. 80 Help 

Me God !" 
" Note the recognition that a court order la required to obtain disclosure of grand Jury 

materials. 
" Thomburgh Statement, at 2. 
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the 'Department of Jnstioe . . . routine authority to make disclosures to investi- 
gative agents and the llKe.'" 

Essentially, the theory is that such a view is benign rather than frightening 
because everyone involved Is sensitive to Grand Jury set'recy. So, assertedly, there 
is no need to worry. However, swh unquestioning faith is l)etter reserved for 
institutions and principles instead of for the presiuned uniform reliability of 
government personnel. That more conservative and traditional view is the es- 
sence of a government of laws and has vivid history to recommend It. 

Moreover, It Is only fair to ask if we must have unUmite<l confidence In the 
discretion of administrative agents, why not put tlie same trust in counsel for 
witnesses or for an accused. Counsel too, are subject to the contempt power. 
And. unlike "other government i)ersonneI," they are officers of the court. 

The temptations encouraged by the proposed amendment, os the Department 
of Justice would have it, are obvious and ehsily illustrated. Over the past few 
years, it has become Increasingly common to start an ac^mlnlstratlve Investigation 
and, before it is completed, for the administrative agency to Instigate the Depart- 
ment to request convening of a Grand .Jury to investigate precisely the .same 
matter." The agency personnel who have worked on the matter are immediately 
made available to the attorneys for the Government. The attorneys may know 
little aixiut the investigation or even why a Grand Jury has been oonvene<l. In 
effect, the Grand Jury is made a tool of the administrative agency to continue 
to pursue both its criminal and civil investigatory objectives. 

The precise extent of this practice is itself hidden by the veil of Grand Jury 
secrecy. However, the patent prolilem has promptetl Imth judicial and scholarly 
comment expressing grave concern as to the impact of this trend uiwn fuud/x- 
mental rights." 

The advantage to the Government of such administrative agency Grand Jury 
referrals Is significant. Simply by convening the (Jrand Jury there can be an end 
run of careful protections fasliioned by the Congress that uuist be observed dur- 
ing the criminal and civil administrative investigations, including presence of 
counsel, considerations of relevance, right to a transcript of your own testimony, 
and the like. Only last year, in the Tax Reform Act, Congress expanded these 
protections in the tax area."° 

The proposed amendment, as read by the Government, makes it readily pos.silile 
and terribly tempting to utilize the Grand Jury to avoid such legislative sanctions. 

Xloreoyer, and unlike an administrative investigation, the Government can in- 
sulate both the course of the (Jrand Jury Investigation and the extent of the in- 
formation learned by waving the flag of secrecy, even though secrecy has become 
a one-way street. 

A serious question may be raised as to whether, when an administrative agency 
has its own compulsory process power with the testimony and documents gath- 
ered thereby being fully usable either in criminal or civil proceedings. Indudln;? 
in a Grand Jury, it is ever necessary to .show seci-et Grand Jury materials to 
such agency personnel to obtain their assistance. Surely, when such an agency— 

"Id. at .5 (emphasis added). 
°"One reason for administrative agency resort to Brand Jnry process Is set forfli In the- 

Internal Revenue Manual, part IX. section 9266.3 wlilih provldi-s. In pertinent part: 
"(1) It may be appropriate to call an uncooperative witness before a grand jury at on 

aid in the invettigative proceta. 
******* 

"(6) Following tbe grand jury appearance, the procedures In IRM 92^.6 will be 
followed." (Emphasis supplied.) 

[IKM { 9266.6 Is quoted at pases fl-lO, snpra.] 
This provision Is labeled the "reluctant witness rule" snd Its ralldlty has been descrllied 

by at least one court as "hlRhly suspect.'" /n Re Berkocitz, ,S67 F.Supp. lO.^S. tOfiO (K.D. 
Pa. 1073). Of course the IRS has the ability to compel the testimony of an "uncooperative 
witness" by use of Its own statutorlly provided process. See 26 tJ.S.C. H 7602-06. Given 
this compulsory process power, one suspects that the real reason for the reluctant witness 
rule is to separate the witness from his counsel. That end can only be achieved by use of 
the Grand Jury, for the witness has a rijiht to counsel In IRS proceedings. 

^ In Re Grand Jury. 77-1 U.S. Tax Cas. (CCH) 11)146. at 88.1fl.S (Oth Clr. 1976). Roheyt 
Hatrthome. Inc. v. Director of Internal Revenue, 406 F.Snpp. 1098. (E^D. Pa. 197.5) : Note, 
Admimstrntire Afiencii Arreta to Ornnd Jury Uaterialf, 7.'i Colnm. L.Rev. 162 (197.'>). 

""Pub. L. 94-4.55 (October 4. 1976). In particular, a taxpayer was (riven the right to 
challenge an IRS summons of certain third-party records concerning him (26 U.S.C S 7609. 
added hv ji 120.5 of the Act) and the confidentiality of tax return data was strengthened 
(26 r.S.C. H 4102. 6103, 6108 and T213, amended by 11202 of tbe Act and 26 U.S.C. 
i 7217, added by { 1202). 
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like the IRS—chooses to go the Grand Jury Investigatory route it Is wrong to 
give the IRS all the powers of the Grand Jury process, thereby avoiding the 
protections Congress has fashioned regarding the agency's own Investigation, 
and at the same time to permit disclosure of Grand Jury materials to IRS 
personnel who are "assisting" the attorneys for the Government. 

If tlie amendment is adopted and construed as the Department would have it— 
in other words, no hearing and court order requirements—administrative agencies 
will tend to dominate Grand Jury proceedings even more than they do now. It 
Is a dangerous trend and it should be stopped. 

Yesterday, Mr. Thornburgh, in response to questioning, stated that there is 
"uo fuzzing of the edges" between Grand Jury and administrative tax Investiga- 
tions because both the Justice Department and IRS supposedly are highly 
"sensitive" to the need for Grand Jury secrecy." 

If there is no fuzzing, it is only because there are no edges to fuzz. Typically, 
the IRS, for example, Initiates an administrative investigation and then, for 
reasons best known to itself, switches the investigation to a Grand Jury with 
Department approval. The very same IRS agents who conducted the administra- 
tive investigation are then detailed to "assist" the U.S. Atorney. Ultimately, these 
same agents mal^e recommendations regarding the case both to the Department 
and for agency purposes. They could not, even if they tried, disregard what 
they have learned while "assisting" the attorneys for the government."* 

Clearly, disclosure of Grand Jury materialij to such personnel does not "fuzz" 
the boundaries between the Graud Jury and the administrative processes; it 
destroys those boundaries entirely. 

Further, Mr. Thornburgh stated that the assisting government personnel to 
whom disclosures are made could be brought before the Grand Jury to "explain" 
their "findings" based on the revealed testimony and documents.'^ Thus, the 
assisting personnel avowedly play a prosecutorial role in witness guise before 
the Grand Jury and, in effect, comment on the evidence given by other witnesses. 
Yet, the settled law is that even an expert witness is forbidden to be present in 
the Grand Jury room itself for the purpose of later commenting on another 
witness' testimony."' 

In addition, the recipients of the disclosures may later testify at the criminal 
trial. If so, that testimony inevitably will be shaped to take account of what has 
been learned from the disclosed Grand Jury materials. Effective cross-examina- 
tion as to such subjective, and perhaps even unconscious influences, is exceedingly 
ditficult at best. 

It does no discredit to the attorneys for the Government to suggest that If there 
Is to be an amendment it cannot be cou.«itnied to permit them to make the deter- 
mination of whether and to what extent disclosure is "necessary." There .simply 
must be a court order; there must be a hearing unless judicially excused in a 
specific instance for good cau.«e shown ; there must be a showing of particularized 
and compelling need for examination of speeilic materials by the minimum possi- 
ble number of identified personnel; and all use of the disclosed materials other 
than to assist the Grand jiiry must be barred.^ It must be demonstrated that the 
Department of Justice itself does not have its own resources to undertake or 
comprehend the task at hand.-* The court order and hearing re(iuiremeut8 are 

=" Note, however, that Jiidfce Becker In his Hawthorne opinion obserred that the Internitl 
Revenue Manual shows "lna<ie<iuate" sensitivity to conxlderatlons of Grand Jurv seorecy. 
Ruhert Hawthorne, Inc. v. Director oj Internal Revenue, 406 F. Supp. 1008, 1120 n. 51 
(E.D. Pa. 1975). 

"•The claim that there Is "no fnzzlng of the edges" does not sqaare with the followlnir 
knowledgeable description of the usual procedure when the IRS requests an open-ended 
grand jury Investigation before conchidlng Its ndmlnlstratlve Investigation : "Upon com- 
pletion of the open-ended irrnnd jury Investigation, the evidence obtained Is snbmltted to 
the Internal Revenne Service's Regional Counsel, where It Is reviewed to ascertain If the 
matter Is worthy of prosecution. If Regional Counsel concludes that prosecution Is war- 
ranted, they will refer the case to the Tax Division of the Department of .Tustlce. . . .'• 

C. Namorato, The Government's Tooln in the Inveatigation of a Criviinnl Fraud Oaue, 
,'Hfh .Annual N.Y.II. Institute on Federal Taxation 101!). 10.'i9 (1076). The author of this 
article Is Chief of the Criminal Section of the Tax Division of the .Tustlce Department and 
a former Special .Agent of the Internal Revenue Service. li. at 1019. 

" Thomhurgh Statement, at fi. 
"^ United Stntef v. Edqerton, 80 F. .174 (D. Mont 1897); lee, e.g., United State* \. 

Bowdach. 3M F. Snpp. 12.1 (S.D. Fla. 1971). 
•• Sec the nnthorltles quoted In note (4). supra. 
"See In Re Orand Judy, 77-1 U.S. Tax Cas. (CCH) H 9148, at 86.198 (9th CIr. 1976). 
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opinion," the government personnel come from agencies like the IRS and the 
SEC having investigative, regulatory, and oversight responsibilities^" 

Otherwise, disclosures Indeed will become the "routine" and without any 
meaningful court supervision. I respectfully stress that the concerns I have men- 
tioned are not solved simply by imposing an aegis requirement that merely be- 
tokens record keeping and restricting the physical location where grand Jury 
materials are kept Even If administrative personnel fully comprehend and live 
up to such requirements, the secret information imbedded In the minds of these 
"other government personnel" can never be erased. 

In short, the ramifications Implicit in the proposed and poorly drafted changes, 
particularly as construed by the department, are many and diflieult. The prob- 
lems are masked by the one-sentence seeming simplicity of the provision and are 
passed over In the Advisory Committee note. 

Tou are considering principle, not procedure. We do well to recall James Madi- 
son's admonition: "Temporary deviations from fundamental principles are al- 
ways more or less dangerous. When the first pretext falls, those who become 
interested In prolonging the evil will rarely be at a loss for other pretexts. The 
first precedent, too, familiarises the people to the irregularity, lessens their 
veneration for those fundamental principles, and makes them a more easy prey 
to ambition and self Interest. Hence it Is that abuses of every kind, when once 
established, have been so often found to perpetuate themselves." * 

Mr. MANN. The subcommittee has received a letter dated February 
18,1977, from Tom O'Toole, Federal Public Defender, District of Ari- 
zona, for inclusion in the record of our proceedings. 

A copy of this letter was circulated to the members of the subcom- 
mittee yesterday afternoon. 

Without objection, Mr. O'Toole's letter will be made a part of the 
record. 

Hearing no objection, the letter is made a part of our record. 
[The letter referred to follows:] 

FEOEBAL PUBUO DES^NDER, 
DISTRICT OF AKIZONA, 

Phoenia, Ariz., February IS, 1977. 
Re Proposed Amendment to Rule 24, Federal Rules of Criminal Procedure. 
Hon. JAUES R. MANN, 
Chairman,  Suhcommittee  on  Criminal Justice,  Boute Judiciary  Committee, 

Rayhum Building, Washington, D.C. 
DEAB MB. MANN : I am writing to you in opposition to the proposed amendment 

to Rule 24, Federal Rules of Criminal Procedure, which would result in the reduc- 
tion of the number of peremptory challenges to prospective federal jurors and 
changes the procedure for obtaining additional challenges. 

Due to the high volume of criminal cases filed in the District of Arizona, thlg 
o£Sce has broad experience with the jury selection process mandated by the 1968 
Jury Act, the Arizona Jury Selection Plan and Rule 24, Federal Rules of Criminal 
Procedure. I can say without qualification that the number of peremptory chal- 
lenges currently authorize<l (ten for the defendant and six for the government) 
does not delay voir dire procedure or the jury selection process. Should the pro- 
posed reduction in the number of peremptory challenges occur, such would not 
speed up the already brief process of selecting a jury. The entire jury selection 
process usually requires thirty to forty minutes in the District Courts in Arizona. 

""The clnBslcal case for the application of 6(e) ord?rg I« the IRS or SBC case (or to 
Bonip Inafnnrps thf Postal Service, riistoma. or Secret Service case), where the aeeney haa 
a coiitlniilne rPRuIntory or overBlght responsibility with respect to the activities of an 
InrtlvldnnI or corpor.Tllon. and the nse and retention of fcrand Jury material beyond the 
aegis of the D.R. Attorney would breach the secrecy of the grand jury and pervert the 
Brand Jury process, though an order should not, for reasons discussed above, be limited 
only to such cases." 

Rohert Hatcthome, Inc. v. Director of Internal Revenue, 406 P. Supn. 1098. 1126 (E.J>. 
Pa. 1»751. 

* Whenever possible, the hearing shonid be an adversary one. Both the witness and the 
target shonid be given notice of the Government's disclosure application and should have 
the opportunity to contest It. except In extraordinary situations when the requirement 
presumably could be excused by the court The extent of any hearing woald b« determined 
by the court on a casc-bv-case basts. 

"iWorkB of Uadison. 183 (1000). 
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It is of Interest that In a recent land fraud trial which consumed 42 trial day* 
and involved 7 defendants, 2 indictments and 40 separate charges, the Jury volr 
dire and selection took less than 3 hours. In fact, in 0 years of practicing before 
the District (Doiirt I cannot recall any case, either simple or complicated, where 
jury selection was any longer. 

Instead of expediting jury selection, reducing the number of peremptory chal- 
lenges will very likely result In a more protracted volr dire process, where- 
counsel for both the government and defense will be asking many more questions 
of the prospective jurors and making many more challenges for cause. In addi- 
tion, a reduction in the number of peremptory challenges will require more of the 
Court's time to answer the requests of counsel, pursuant to Proposed Rule 24(2), 
Federal Rules of Criminal Procedure, for additional peremptory challenges. Such 
a change in jury selection process will slow jury selection with a consequent 
increase in cost to the taxpayer. 

Any savings that the proposed change would effect by reducing the number of 
persons called for the jury panel would be offset by the added time spent in more 
extensive voir dire and in motions for additional challenges. 

In conclusion, reducing the number of peremptory challenges can only detract 
from the right to a fair and impartial jury and trial, escalate the cost of running 
the judicial system and hinder the fair administration of justice. I therefore 
urge that your committee vote against any amendment to Rule 24, Federal Rules 
of Criminal Procedure. 

Sincerely, 
TOM O'TOOLE, 

Federal Public Defender. 

Mr. MANX. The subcommittee will now stand adjourned until next 
Wednesday, March 2 at 9:30 a.m. in room 2237. 

[Whereupon, at 2:15 p.m., the subcommittee adjourned, to reconvene 
at 9:30 a.m. on Wednesday, March 2,1977.] 





PROPOSED AMENDMENTS TO THE FEDERAL RULES 
OF CRIMINAL PROCEDURE 

WEDNESDAY, MABCH 2, 1077 

HOUSE OF REPRESEXTATTVES, 
SCBCOMMTTTEE OX CRIMINAL JTJSTICE 

OF THE CoMMirrEE OX THE JuDICIARY, 
Washington, D.C. 

The subcommittee met at 9:30 a.m. in room 2237, Rayburn House Of- 
fice Building, the Honorable James R. Mann [chairman of the sub- 
committee] presiding. 

Present: Representatives Mann, Holtzman, Hall, Gudger, Evans, 
Wiggins, and Hyde. 

Also present: Thomas W. Hutchison, counsel; Robert A. Lembo, 
assistant counsel; and Raymond V. Smietanka, associate counsel. 

Mr. MANX. The subcommittee will come to order. 
The Subcommittee on Criminal Justice today concludes its hearings 

on the pending amendments to the Federal Rules of Criminal Proce- 
dure. Because of the time deadline we face, we will meet tomorrow to 
decide what legislative action we ought to take. If we decide that 
legislation is appropriate, I would hope to conclude subcommittee ac- 
tion on it no later than next week. This should enable us to get the 
legislation to the House before the end of April and give the Senate 
sufficient time to work on it. 

AVe have already heard from' representatives of the Judicial Con- 
ference, the Department of Justice, and the American Bar Associa- 
tion, as well as from a Federal judge. Federal public defenders, inter- 
ested organizations and practicing attoi-neys. Today, we will hear from 
an equally varied group of witnesses. 

Ordinarily, the House would go into session today at 3 p.m.. and we 
srhefluled accordingly. Unfortunately, it was annoimced Monday that 
the House is going into session today at 1 p.m., instead of 3. We are 
scheduled to hear from seven witnesses, so in the interests of fairness 
and of providing each witness with an adequate amount of time, the 
Chair requests everyone's cooperation in moving the proceedings along. 

Our first witness today is Phylis Skloot Bamb<'rger, who is here on 
behalf of the Ijegal Aid Society of New York City. Ms. Bamberger is 
the attorney in charge of the Appeals Bureau in the Society's Federal 
Defenders Services Unit. 

We welcome you here today. , 
(169)    • 
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TESTIMONY OP PHYLIS SKLOOT BAMBERGEK, ESQ., ON BEHALF OF 
THE LEGAL AID SOCIETY OF NEW YOEE CITY 

Ms. BAMBERGEK. Thank you, sir. 
Mr. MAKN. Your written statement will be made a part of tlie 

record and you may proceed as you wish, summarizing, outlining, 
synopsizing. 

Ms. BAMBEEGER. My comments deal with three of the rules, those 
dealing with peremptory challenges, grand jury disclosure and search 
and seizure oral procedure. 

With respect to the peremptory challenge I will be very brief. Our 
basic consideration is that in the Southern District of New York, the 
procedures for challenging jurors for cause so limit and so constrain 
counsel that it is virtually impossible for defense attorneys to establish 
justification for challenge for cause. Therefore, the peremptory chal- 
lenge becomes critical not only to challenge jurors who counsel be- 
lieves by instinct should not be on the jury, which is the normal use for 
peremptory challenge but to try to weed out people who counsel be- 
lieves, based on the limited information that he has, sliould be chal- 
lenged for cause. 

My statement indicates that the procedures for empaneling a jury 
are largely within the discretion of the judges and that the judges 
ask the jurors the questions, and the judges often re frame the ques- 
tions presented by counsel. I will give one very interesting example, 
which is in my statement. A question was posed or presented to the 
judge which asked the jurors if they could, if they would credit 
an agent's testimony more than they would any other witness. The 
judge reframed the question to say, "Could you follow my instruc- 
tions that an agent's testimony is just as credible as any other witness ?" 
The focus of the question was changed from whether the jury were 
able to evaluate the agent's testimony like anyone else's to whether 
they were able to follow the judge's instruction. I think that is a 
substantial change and sliifts the focus of the question. 

As a matter of routine in tlie Southern District, only the first juror 
is asked the specific questions. Otlier jurors are caUed, and sitting 
in a group are then aslied as a group. Do you have any response to 
the questions that were previously asked?" It requires a great deal 
of initiative on the part of a juror sitting in a large room of strangers 
to reveal a bias or prejudice or prior interest. Once again the informa- 
tion to establish challenge for cause is not likely to be revealed in 
those—in that situation. 

Very often when a lawyer senses, based on prior questions that there 
may be a basis for further inquiry of a juror, the judge may not per- 
mit further questions. 

Further, although this panel may not be aware of it, there has 
been a lot of construction m the courthouse in the Southern District 
of New York. Alany of the new courtrooms are vei-y small, substan- 
tially smaller than this room. If the judge, in his discretion, refuses 
to recess to the backroom for the challenge for cause, there is great 
likelihood, about which trial lawyers are very concerned, that chal- 
lenges for cause will be overheard by jurors who are setting very 
close to the judge's bench. Therefore a juror sitting close by may hear 
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that he or she has been challenged for cause, and, if permitted to sit, 
that juror is hardly an impartial juror. 

So the point that we are trying to make is that the procedures are 
so constrained, counsel is so limited in what he is able to do in es- 
tablishing a challenge for cause, that the peremptories toke on even 
greater significance, and to reduce the number, I believe and the 
lawyers who try the cases believe, will seriously impair a defendant's 
right, not only to preemptory challenges but to a fair and impartial 
jury. 

I think those are the factors which should be considered in deter- 
mining whether this rule should be permitted to go into effect. 

Rule 6 deals with disclosure of gi-and jury testimony to the Govern- 
ment agencies that are not defined as Government attorneys. We be- 
lieve that this disclosure should not be permitt^xl. 

Grand jury investigations in the Southern District are very broad 
and sweeping. Tliey often involve people who are never indicted, based 
on evidence wliich is not sufficient to establish probable cause. The dis- 
closure of this evidence to Government agencies who may be conduct- 
ing other investigations or who may use this material for other in- 
vestigations we believe to be unjustified. 

Tlie U.S. Attorneys' Office has the power through other means of 
investigation to obtain many of the complex items to which this rule 
apparently relates. I would assume it has to do with antitrust cases 
or SEC cases. This information is often available through other means, 
and if it is obtained through other means can be revealed to Govern- 
ment agencies. 

I think that the permitted disclosure to other Government agencies 
which may have other interests when the issue of complexity is not 
defined in the nile and the use to be made of this information is not 
explicitly laid out in the rule, is too general to protect the people who 
testify or produce documents before the giand jury. 

With respect to rule 41(c), that is the permission to grant a warrant 
for search and seizure based on an oral presentation of a Government 
agent to the magistrate. On the surface, and as the advisory committee 
notes indicate, this rule appeai-s to be fine. The notes indicate that it is 
to l)e used to encourage the use of wan-ants, rather than have an agent, 
conduct searches without warrants. 

However, we really believe, based on the documentation which we 
have in the statement, that this rule will be abused and that Govern- 
ment agents will not use the oral procedure to increase the number 
of searches conducted with warrants, but will use it to decrease the 
nurnber of times they will physically appear before a magistrate on a 
written affidavit. 

I think the prime example of the abuse of Government agents of 
the strict and specific procedural requirements that Congress requires 
is the wiretap provisions of the Omnibus Crime Control and Safe 
Sti-eets Act of 1968. that is title III. In my statement I indicate on 
pages 10 and 11 that while Congress was quite specific in what it re- 
quired in affidavits and in the procedures, in numerous occasions Gov- 
ernment agents have simply ignored those. For inrtance, the statute 
requires that agents indicate the numlxT of investigations, or the • 
methods of investigations other than wiretapping that have been used 
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but have been unsuccessful, thereby necessitating the use of wiretap- 
ping or eavesdropping. 

Uniformly the affidavits have said only that other forms of investi- 
fation have been used and have proved to bo unsuccessful, period, 

here is no elaboration. There is no explanation. Based on tliose affi- 
davits the wiretap orders are issued. 

In two court decisions, well actually two couii cases, one has rp.sulted 
in a decision and one is presently sub judice, Governinent agents have 
used  wiretap orders as justification for surreptitious entries into 
Eeople's homes and businesses to place bugging devices. The case that 

as been decided is United States against Ford, in the District of 
Columbia circuit. The ca.se presently sub judice is Unit«d States 
against Scafidi, in tlie second circuit. 

In these warrauts there was, well, in the second circuit case tliere 
was no request for surreptitious entry. 

But despite the absence of the requests, the agents entered in the 
second circuit case eiglit times to place devices, to move devices, to 
put batteries in and tlien to remove the devices. And despite tlie fact 
tliat the statute is very specific on what can be done and the statute 
does not affirmatively permit surreptitious entries but includes nothing 
tJiat would permit those entries, the agents have so entered as exempli- 
fied by these two cases. 

The statute also requires that the agents name those individuals who 
are known to them who will be wiretapped. A recent decision of the 
Supreme Court, Uruted States against Donovan, indicated that the 
agents as a pattern do not list the names of the people they know who 
Mill be wiretapped. Now, while the Supreme Court in Donovan re- 
fused to supppress evidence based on tliat defect, because it felt that 
the omission wasn't substantial enough to require reversal of a judg- 
ment of conviction, nonetheless, tlie agents have violated that specific 
provision of the statute. 

The dis.sents from denials of petitions for writs of certiorari of Mr. 
Justice Brennan, notably in Scott against Umted States lias indicated 
that the Government also has established a pattern of failing to follow 
tlMi minimization requirements of the Omnibus bill which are very 
specific. The agents are required to turn off the monitoring devices 
when they believe they are listening to a convei'sation which has 
nothing to do with tlie investigation that thej' are conducting. Once 
again, time and time again, the agents do not turn off the machines; 
they listen continuously for many hours to the people whose tele- 
phones or premises are lieing bugged or tapped. 

And, so I do not think that we can accept the premise that the 
agents will use the present proposal in the way that it was intended to 
biB used. T think that, as I indicated, that they will use it as a device to 
avoid api>earance before the magistrate and not as a device to limit 
the number of times they will make an entry or search and seizure 
witliout a warrant at all. 

The otlior pioblem I believe exists with the rule, one with which 
the courts and Congress are continuously concerned, is that the magis- 
trate who has to issue the warrant will merely issue a pro forma war- 
rant based on the representations in writing by the agent who comes 
before liim for the warrant. The concern is that the magistrate will not 
examine the individual agent, that he will not, for example, ascertain 
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who the informer is if there is an informer involved, the sotirce of the 
information of the informer, or tlie basis for tlie informer's conchi- 
sion upon which the agent is relying to get his search warrant. I tliink 
those concerns are increased when we are dealing with a telephone 
conversation. 

It is extremely difficult to examine someone over the teleplione. 
Magistrates are more likely to act as rubber stamps to the agent's re- 
quest for a warrant in the circumstance of a telephone. 

Going further, the rule re<iuires that the telephone conversations be 
recorded. In my personal experience and tiie experience of many of 
the lawyers who practice in the courts in the southern district, the 
recoixling devices used by the Government are inadequate. The^e re- 
cording devices are used in parole revocation hearings, in proceedings 
before the magistrates, including trials in minor otl'enses under the 
Magistrate Acts and, of coui-se, they are used in Government wire- 
taps and we have to read the transcripts for trials. They are basically 
inaudible. The sentences are unconnected, paragraphs are uncon- 
nected, responses are unclear. It is almost impossible to create a cohe- 
sive transcript. 

The rule requires that these transcripts be certified. I can't imagine 
who would certify a transcript that is basically inaudible. 

These reactions become from personal experiences, and, of cour.se, 
if the tape is inaudible, it is verj' difficult at a later suppression hear- 
ing, if one is conducted, to determine what infojmation the magis- 
trate relied upon in issuing the warrant. 

So there is a technical difficulty, as well as difficulties in whether or 
not the intent of the rule will be effectuated. 

There is one further factor which I think is important. The courts 
have created a presumption of tlie legality of a search and seizure 
where a warrant has been obtained. There is no reason—well let me 
step back. 

At a pretrial suppression motion, a defendant is faced with the ap- 
parent fact that an independent and neutral magisti-ate has already 
determined that there is probable cause and the presumption of dis- 
trict judges based on this circumstance is that there is less likelihood 
that the searcli and seizure was illegal. 

A different attitude applies when a searcli and seizure is conducted 
without a warrant. The courts are very concerned as to whether or 
not the agent has acted improperly. 

Now, based on our belief that it is not possible to preserve a fair rec- 
ord and our belief that the magistrate will not cross-examine or care- 
fully interrogate an agent seeking a warrant over the telephone, the 
defendant will be faced with a presumption tliat the search warrant 
was properly issued and a factual situation where tliat presumption 
may not be valid. 

I am not saying that it wouldn't be valid. 
I am saying that in many situations it may not be valid. I think the 

defendant is put in a substantially prejudiced atmosphere because he is 
faced with a procedure over which he has no control over, and neither 
does anybody else if our assumptions are correct. Yet the defendant 
comes into court on a suppression motion and the judge believes that 
all the procedures have been properly followed. 

9ft-274—77 12 
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I think that is the substance of my statement with respect to the three 
rules. 

If there are any additional questions or any questions for additional 
information from you gentlemen, I will be happy to respond. 

Mr. MANN. Thank you for a very succinct statement. 
Mr. Wiggins. 
Mr. WIGGINS. No questions, Mr. Chairman. 
Mr. MANN. MS. Holtzman. 
Ms. HOLTZMAN. I just would like to welcome the witness. I'm sorry I 

came in late. I gather that the thrust of your testimony is in opposition 
to the rule respecting tlie issuance of warrants based on telephonic 

•conversations ? 
Ms. BAKBERGER. Yes. 
Ms. HoLTzsiAN. Would your feeling change if it were mandatory for 

the agent to go before the magistrate ? 
Ms. BAMBERGER. AS I indicated in the statement, I believe that the 

tape recording which is pi-esently required by the rule is mechanically 
inadequate. In our experience, tape recording devices or the recording 
devices used and methods in which they are used are woefully inade- 
quate, making transcripts of those tapes almost impossible. 

We have used tape recordings in parole revocation hearings, in trials 
before magistrates, and when we have to, review transcripts of tape 
recordings that will be used in trials. And it is very difficult to make a 
cohesive thing of the tapes. Sentences are interrupted or are inaudible. 
There is no connection between the conversations that people are con- 
ducting. I think it's fair to attribute that to the inadequacies of the 
mechanical devices. 

One would not be able to preserve an adequate record based on the 
mechanical devices that are presently used. 

"Ms. HOLTZMAN. Thank you very much. I have no further questions, 
Mr. Chairman. 

Mr. MANN. Mr. Hyde. 
Mr. HYDE. I can only say they certainly preserved an awful lot of 

tapes in the Watergate case. I mean, to refuse to use a modern tech- 
nology to implement and expedite the issuance of a warrant because 
the record would be inadequate—it seems to me if it's inadequate it's 
inadequate. But what happens as I understand under this proposed 
rule is a telephone call to the magistrate. Certainly the magistrate can 
listen and understand and the record or transcription is made of what 
has gone over the phone. 

There are all kinds of recordings that are very successful and could 
be verv damaging, as the Watergate defendants well Imow. 

Well, that is just my comment. T would hate to see a modernization, 
of the issuance of warrants defeated because it supposedly isn't tech- 
nically feasible. I just question tliat, that's all. 

Ms. BAMBERGER. I wish to indicate that that is not the only objection 
that we have to the procedure setup. I also wish to indicate that assum- 
ing that some kind of technique can be developed so that the whole 
conversation can be received on that tape, obviously we would have to 
withdraw our objection based on those grounds. TJut I think it's fair 
to sav that a defense attoiTiey who has to function based on every 
word that is in the transcript and needs the context as well as every 
word, that the present devices used are inadequate. 
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Mr. WIGGINS. Ma'am, the magistrate who issues a warrant is required 
to certify the accuracy of the transcript. 

Ms. BAMBERGER. Yes. 
Mr. AViQoiNS. If in fact the transcript is illegible or rather indistin- 

quishable, and this is not an accurate presentation of what occurred, 
isn't it reasonable to believe the magistrate could not certify it? That 
problem you foresee would be overcome by this certificate signed by 
Ihe magistrate ? 

Ms. BAMBERGER. Well, he could refuse to make the certification. I 
think the intent of the rule is to avoid that problem, so that you will 
have a situation where a warrant is issued validly and people subse- 
quent to the issuance can examine it. Now, without any certification 
you have a record which once again may adversely effect the defendant 
in a suppression proceeding because he really is in no position to know 
what happened, whereas the magistrate and agent are because they 
were there. So there is no way where the defendant can adequately 
present his side except by an absence of the record. 

Mr. WIGGINS. Well, of course, that is the problem with all warrants, 
the target of the warrant is not there, it's not an adversary hearing 
as to whether there should be a warrant issued. It's only a one-party 
procedure. I don't understand your concern that the person who later 
on may seek to suppress evidence produced has not had a fair oppor- 
tunity to make his case to the magistrate. 

Ms. BAMBERGER. Well, that position is tied in with what I conceive 
to be the presumption that a warrant is validly issued when one had 
been issued. 

Mr. WIGGINS. I understand. 
^Ir. HTDE. I have nothing further. 
Mr. MANN. All right. MnHall. 
Mr. HALL. Mr. Chairman, I will pass just for the moment. 
INIr. ^IANN. All right. I am curious about voir dire mider rule 24. 

We have not heard from anyone who says voir dire is adequate in 
Federal courts. Have you heard of any Federal courts that give ade- 
quate voir dire ? 

JMs. BAMBERGER. Not in my knowledge, but I admit my knowledge 
is limited to the eastern and southern districts of New York. 

Mr. MANN. I'm not sure how much coordination and exchange of 
information on practice the Federal judges engage in, but I am curious 
as to why judges with varying backgi'ounds—some from areas where 
thei'e is an extensive voir dire examination—get on the Federal bench 
and then ignore the implications of rule 24(a). 

Ms. BA3IB?'.RGER. Well, as I hope that I indicated earlier, there are a 
few judges, some, that are exceptions to this general pattern. But this 
seems to be the most common pattern. 

Mr. MANN. All right. 
Ms. BAMBERGER. If I may make one further addition, the Advisory 

Notes to rule 24 seem to indicate a concern for the time involved in 
selecting a jury. As the statement indicates, but I think it's relevant 
to repeat, the average time in the southern district of New York for 
empaneling a jury is 25 minutes, I'm sorry, is 35 minutes. The short- 
est time is 25 minutes, and even for complex cases, it seldom runs to 
longer than 4 hours. 
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Furthermore, in complex cases, althougli the judge has the discre- 
tion to permit defense attorneys to have additional {>eremptory chal- 
lenges, very often the judges require that the defense attorneys exer- 
cise those peremptory challenges as a group. 

This hardly permits defense counsel to make an individualized de- 
cision as to what is best for his client. The only winner in this pro- 
cedure is perhaps the Government, who has itself chosen to create the 
situation in which there may be multiple, in the southern district, some 
30 or 40 cases a year, I'm sorry, 20 to 30 cases a year of multiple de- 
fendants, that is, over 8. 

Mr. MANX. Anyone have any further questions? 
Ms. HoLTZMAX. Yes. Mr. Chairman. Just to get back to nile 41. al- 

though the rule itself would suggest that the oral testimony shall be 
recorded and transcribed, I think the advisory notes do not require 
a tape recording of the conversation. 

Indeed, the accompanying Advisory Committee Notes suggest that 
the substance of the convei'sation can be recorded by the notes of the 
magistrate, and there is no requirement tliat a verbatim tape re- 
cording be made of the conversation. It seems to me. therefore, that 
your concern about the ability to attack a showing of probable cause 
is substantial. I don't know that magistrates are trained in shorthand, 
in fact, I rather doubt that is a qualification for the job. 

If they do not have a tape recorder, and they are not required un- 
der this rule to have one, how would there be a transcription made of 
what happened? Indeed, the magistrate can certify that to tlie best 
of his recollection this is the substance of what was said but that may 
not be sufficient to allow for a .searching examination of the facts and 
nature of what exactly was said. 

Do you agi'ee with that ? 
ISIs. BAMBERGER. Btit I'm not—the magistrate's notes in fact may 

not provide a basis for challenge of probable cause, but the transcript 
a.spect of it is a separate way to take down the proceedings. 

Ms. IIoi-TZJtAN. Yes, but what I'm .saying to you is that there is no 
requirement that that transcript be based on a tape recording of the 
conversation. The Advisory Committee notes say only that it is 
contemplated  

Ms. BAMBERGER. Can you please tell me where you're reading? 
Ms. HoLTZMAN. This is the Advisory Committee note to rule 41. 

It says, and I quote: 
It is contemplnted that the recording of the oral testimony will be made by 

n courtroom reporter by mecl)anip;il recording device or by verbatim contem- 
poraneous writing by the magistrate. 

Well, since as I said stenography is not. to my knowledge, a require- 
ment for the position of being a Federal magistrate, I don't know 
how we can expect to have, in all circumstances, a \T.rbatim transcript 
of that conversation between the magistrate and the officer who calls 
on the phone. 

Therefore, if you're going to rely on the statement by the magistrate 
as to what in sukstance was reported to him, that may not permit a 
proper challenge and proper search of tlie proceeding under which the 
search warrant was obtained. 

Do you agree with that ? 
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Ms. BAJLBEROIOR. I agree "with that; yes. Yes. 
Ms. HoLTZMAN. In fact, the rule is ambiguous as to whether the 

entire conversation has to be recorded. It doesn't say that the entire 
conversation between the magistrate and officer lias to be recorded; 
does it? 

Ms. BAMBEROER. Well, it doesn't say that, but one would imply that 
when the tape recorder, if a tape recorder is used, if it's turned on, 
that it will not be turned off until it's finished. Whether it's turned 
on or off  

Ms. HoLTZMAN. There is nothing in the mle that requires an entire, 
complete record of the conversation. In fact, it would be hard for 
them to reply on the contemporaneous writing of a magistrate. 

Ms. BAMBEKGER. JIaybe the ambiguity of llic rule itself creates a 
problem. The point that I wish to make is that when an agent prepares 
an affidavit and comes before the magistrate, he knows in his mind 
what information he already has to establish initial probable cause. 
A court later reviewing a decision to issue a warrant based on that 
information can determine if probable cause is established both as to 
the commission of a crime and the defendant's commission. Now, here 
the procedure is based on what the magistrate, either what the magis- 
trate recalls of what he can take down while he is listening or what he 
recalls immediately tliereafter, or what may be taken down in an in- 
complete or inaudible tape. 

I think that on either way we are not left with much to work with. 
^Is. IIoLTZMAx. Well. I am less concerned with the inaudible or 

incomplete transcript, but I would suggest to the gentleman from 
Illinois that had lie been on the House Judiciary Committee and lis- 
tened to the tape, he would have had a very good idea of how inaudible 
tape recordings can be. 

Mr. HYDE. They are going to issue them commercially, I guess, and 
make money on thein, aren't they ? I'm sorry, I didn't mean to inter- 
rupt J'OU. 

Ms. HoLTZMAN. My concern is not with the audibility or inaudibil- 
ity of tape recordings, but I would certainly urge the gentleman from 
Illinois to find out the facts with respect to the quality of the record- 
ings that we heard before the House Judicially Committee. My con- 
cern is with the fact that there is no requirement to use a tape record- 
ing and therefore what you may have instead is "a contemporaneous 
record made by the magistrate." 

Xow, "contemporaneous" is not defined, it doesn't necessarily mean 
"simultaneous." It could be a transcription or writing made 5 or 10 
hours later or the next day or two, three days later. We don't know 
what "contemporaneous" means. 

its. BAMBEKGER. That's correct. 
Ms. HoLTZivrAX. Second, there is no requirement that that be a ver- 

batim transcript of what happened. 
Ms. BAMBERGER. That's correct. 
Ms. HoLTZMAX. And third, there is no requirement as to what the 

contents of that transcript would be. There is nothing here to saj' 
that it is insufficient for the magistrate to say that the, officer gave me 
sufficient facts on wliich T base probable cause. That could possibly 
satisfy requirements under this rule. 
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I am not interested nccessarilj' in whether this is pood or bad for 
defendants. I just tliink it's important to have a record on which 
we can scrutinize whether probable cause had been made out, 

Ms. BAMBERGER. I think that's correct. The same problem exists now 
to a lesser degree wliere a magistrate interrogates an agent, which- 
he can do, who comes before him with a warrant application based 
on an affidavit which may have inadequate information. Very often 
we do not know what the results of tliat subsequent interrogjition by 
the magistrate of the agent are. Even there we have an inconij)lete 
record with which to seek relief in the courts. 

Mr. HYDE. Mr. Chairman, Ms. Holtzman, would you yield? 
Ms. HOLTZMAN. I have finished. 
Mr. HYDE. Isn't it a fact, then, that this would provide a much wider 

basis for questioning the sufficiency of the warrant because here you 
would have at least, if not a verbatim, a substantially adequate at 
least in the mind of the issuing magistrate, recording of what went 
on which would include the questioning by the magistrate of tlio 
person on the telephone? 

Isn't it true many times the applicant for the warrant is not the 
person who has the information? 

Ms. BAMBERGER. That's certainlj' true and that's • 
Mr. HYDE. But here is the opportunity for that person to get on the 

phone and say, "Your Honor, this is what we are observing and this 
is where I am and I suspect that tliere is a crime that had been com- 
mitted or is about to be committed." 

Ms. BAMBERGER. It's our basic position that in a telephone situation 
it would be impossible for the magistrate to conduct the searcii and 
examination or even perhaps to get the infonnation that he needs 
to make a determination. 

For instance, as we indicated in the statement, what happens if an 
agent is talking from a public telephone and runs out of coins, how is 
the magistrate going to make his detemiination as to whether there 
is probable cause? Or what happens if the agent calls the magistrate 
and the magistrate's line is busy ? "What docs he do then ? The whole 
procedure—then the agent can come and say, "Well, I tried to get the 
warrant but the line was busy." 

Mr. HYDE. "So I didn't get the warrant." 
Ms. BAMBERGER. Yes, but then we have a question of what good is 

this procedure altogether. Keally, what it's doing is giving the agents 
an excuse for not appearing before the magistrate—because in that 
situation maybe he really had time to go to the magistrate and he's 
excused from not going to the magistrate in person with a written af- 
fidavit—is that he tried to make a phone call but the line was busy. 

Maybe he should have gone to the magistrate in person. One of the 
basic priniciples upon which we rely here is that investigating agents, 
and there is evidence for that, as I indicated from tlie examples from 
the wiretap section, that they will use this in an effort to reduce the 
number of times they have to appear rather than to reduce the number 
of times they act without a warrant altogether. 

Mr. HYDE. I think that is a very valid criticism and something to be 
watched. But on the other hand, it would certainly facilitate the is- 
suance of warrants where the physical presence of the applicant may 
be very difficult, may be miles and miles away from a magistrate, as 
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distinquislied from New York, out in the West the magistrates are 
not that readily available. 

Don't you think in balancing the possibilities of abuse that you have 
prophesied balancing that against the facility of getting a warrant in 
a situation where magistrates just aren't that available, but my God, 
we have had the telephone for years. 

Ms. BAMBERGER. Well, it seems to me that if the procedures and— 
which Ms. Holtzman pointed out are so vague—arc to be used, perhaps 
there should be, to clear up the mechanical difficulties, there should be 
more specific provisions that  

Mr. HYDE. I think that is a valid comment. I just want to say that 
I don't quite agree with Ms. Holtzman's characterization of extreme 
vagueness. The notes say the oral testimony must be recorded at this 
time, so that the transcribed affidavit will provide an adequate basis 
for determining the sufficiency of the evidence if that issue should later 
arise and that is about as specific, I suppose, as you can get. 

Ms. BAMBERGER. Perhaps we have to indicate that the magistrate 
must do it the minute the phone is hung up. 

For instance, I can envison in the southern district of New York,, 
•where we do have a magistrate on duty most of the time but where 
there are arraignments virtually every 5 minutes, that the magistrate 
hangs up the telephone, a defendant or person just arrested is brought 
into his office and the agents need an immediate hearing for bail or as- 
signment of counsel or whatever and the magistrate doesn't have the 
time to do it right then. 

Mr. HYDE. Eight. We have to have precautions to prevent that. 
Ms. BAMBERGER. Yes, on the mechanical side. On the substantive 

side, we adliere to our objections most strenuously. 

STATEMENT OF PHTLIS SKLOOT BAMBEKOEK, ON PROPOSED AMENDMENTS TO 
FEDERAL RULES OF CRIMINAL PROCEDURE 

RULE 24 

Proposed Rule 24 of the Federal Rules of Criminal Procedure grants flve- 
peremptory challenges to each side in a case involving a crime punishable by a 
term of more than one year. The district judge may, in his discretion, grant ad- 
ditional challenges for good cause or if the case Involves more than one defend- 
ant. This rule re<luce8 the challenges available to a defendant by five, and malvcs 
the number equal to that allotted to the Government. 

The reasons given for the proposal are the prevention of "misuse of the per- 
emptory challenge as a means of systematic elimination of members of a given 
group from the jury" and to "accelerate the voir dire procedure and facilitate 
savings on juror costs through the use of smaller jury panels." 

It is respectfully submitted that the prorwsed revision in Rule 24 should not be 
permitted to become effective since in the context of the remainder of the jury 
selection process, defense counsel has virtually no opportunity to challenge a 
juror for cause successfully. Therefore, reducing the number of peremptory clial- 
lenges produces the great risk that a criminal defendant's constitutional right 
to a fair and impartial jury of his peers will be violated. The reasons given by 
the Judicial Conference for the revisions are, in our experience, either based on 
unfounded concerns or are far outweighed by the constitutional guarantee. 

Experiences of Federal Defender Services Unit attorneys in the Southern Dis- 
trict of New York reveal that while the minutiae of the jury selection process 
varies with each district judge, the general procedure now used makes it vir- 
tually Impossible for the defense to develop any basis for a challenge for cause. 
Generally, counsel must submit his questions for the panel to the district judge, 
who can select the questions he wants to ask or can rephrase the questions. Often 
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tills restructuring of a question shifts Its emphasis and tliereby permits a Juror, 
allwit, inudvertently, to avoid tliinliing alwut or reveiiiiug a bias or prejudice. 
Tlius, for example, wliere defense counsel tias submitted the question: "Would 
you be more liiiely to lielieve an agent of the Government than other witnesses?" 
the judge has rephrased the question to Inquire: "If I instruct you rhat you are 
to give no greater credence to a Government agent than to other witnesses will 
you be able to follow that instruction?" 

Tlie jurors, properly concerned with the fulflllment of their obligations to fol- 
low tlie judge's instruction, do uot focus on the substance of the Inquiry, which 
is the critical question of whetlier they could disbelieve an agent. 

Even after the judge determines what questions to asli, some judges actually 
aslc the specific questions only of tlie first juror. As to the rest of tlie panel, the 
judge aslcs the collective groui) if there are any re^^X)nses to questions already 
nsked. This procedure assumes tluit each of the other prosi)ective jurors is listen- 
ing to the questions, and feels constrained. In essence, to volunteer a response in 
front of a large group of straugers. From exi)erience in viewing jurors, attorneys 
state that a juror may use this process to avoid malciug a statement he might 
otherwise feel comiwlled to make if a s|>ecitic question were put to him. lu. a 
trial held recently in the Southern District of New York, this type of question- 
ing, in which direct responses can l>e avoided, resulted in the seating of a juror 
who could barely speak English. 

Important questions usually not repeated are whether a Juror was a victim 
of a crime or has had previous jury experience in a criminal trial. These ques- 
tions are obviously significant ones to evaluating whether a juror can fairly 
appraise the evidence or believe that the defendant is presumed innocent despite 
the accusations against him. However, since members of the jury panel par- 
ticipate in juries before both state and federal judges who have a variety of 
liersonalitics, the question has added significance. Many judges, after a verdict 
of acquittal, will excoriate the jurors for such a verdict. The ability of a juror 
to render a verdict of acquittal thus becomes not a hypothetical problem, but one 
of practical signiflcance. 

After the jurors are asked basic questions, if the need arises, defense counsel 
will request that additional inciuiries be made if a particular response seems to 
call for further exploration. However, in the experience of Federal Defender 
attorneys, some district judges refuse either to make further inquiries them- 
selves or to permit counsel to do so. The limited questioning has resulted in the 
seating of a juror who had attempted suicide in a case in which it was asserted 
that the defendant's conduct constituted a suicide attempt; of a juror who was 
a personal friend of tlie Tnited States Attorney for the Southern District of 
New York; and of a juror who was a relative of an employee of the defender 
organization. 

As to the physical side of the procedure, it must be noted that many newly 
constructed courtrooms are small, making it ditBcult to hold a bench conference 
out of the hearing of the prospective jurors waiting to be .sworn. Since judges 
often deny an in-chambers conference, any challenge for cause is often within the 
hearing of the jurors. Because most challenges for cause are denied, a juror may 
be .seated who has overheard counsel challenge him for cause. That Juror is no 
longer impartial. 

Our experience establishes that the pre.sent procedure does not permit develop- 
ment of information that will enable defense counsel to succes.sfully challenge 
for cause and that defense counsel must rely on peremptory challenges to ex- 
clude prospective jurors believed to be unqualified to sit. Further, our experi- 
ence also shows that prosecutors tend to challenge iiereratorily black and Puerto 
Rican, as well as young professionals as members of the jury panel. These prose- 
cutor's challenges can, for the most part, be based on observable characteristics 
or on facts known from information given to the Government by the juror. 
Defense cimnsel's challenge to a juror is based on far more subtle information 
and bet'ause liis opportunity to question is so often limited, he cannot learn that 
information. Thus, it appears that, with the present limitations on challenges 
for cause, there is not only justification, hut a need, to retain the present 12 
peremptory challenges so that counsel can at least act on his intuition. The same 
reasons al.so justify permitting the defense a number of challenges larger than 
that permitted to the Government. 

Joint trials present an additional problem. District judges are reluctant to 
grant extra challenges because the case involves multi-defendants. Further, in 
many cases the defendants are compelled to exercise the challenges jointly. The 
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joint exercise of the challenges offers little or no protection for the individual 
defendant. Ilis interests may be ns different from tliose of his co-dpfendnnts as 
they are from those of the Government. In the Southern District of New York 
there may l)e as many as 20-30 multi-defendant trials in a year. There are many 
other cases involving two defendants. In all these cases, joint exercise of chal- 
lenges benefits only the Government. 

Tlie time involved in selecting a jury In the Southern District of New York 
Is cnrreutly an average of 40 minutes. Tlie shortest period of time involved is 25 
minute.s. In complex trials, the selection jieiiod is about four hours. Thus, the 
concern for the time spent on jury selection does not seem to be a proiier cause 
for concern. 

An attorney with many years of experience has stated he has seen one sncccss- 
fnl challenge for cause in approximately 50 trinls. This conclusion alone shonld 
give pause as to the justification for the projKised amendment. However, the fnll 
jury selection process should result not only in rejection of the projwsal, but in 
reapiJralsal of the entire procedure. 

PROPOSED  SUI.E   8 

Proposed Rule 6 permits disclosure of matters occurring before the grand jury 
other than deliberations and votes to "sudi other Government personnel as are 
necessary to assist the attorneys for the Government in the performance of 
their duties." We believe that there are sufficient substantial questions as to the 
appropriateness of permitting the disclosure outlined to warrant a refusal to 
give the proposal effect. Furthermore, we believe that the proposal ns written is 
far too broad to be justified even assuming there is some limited need for 
disclosure. 

In the Southern District of New York the grand jury proceeding is often used 
to gatlier evidence unavailable to the (iovernment througli other investigative 
channel.s. Further, grand jury investigations are often bn)ad and far-reaching, 
going way beyond a single defendant or a single crime to cover an entire in- 
dustry, or organization. The information collected may be used as the basis for 
«U)er investigations. 

The rule as drafted virtually ends the secrecy of the grand jury process to 
the benefit of the Government. The scope of the term "Government per-sonnel" 
remains undefined. The Ad\isor.v Committee notes seem to include investigative 
personnel from the Government agencies. However, tliese agencies are often 
involved in investigations and pro<eeiiings of tlieir own and may use the testi- 
mony and exhiljits before tlie grand jury for their own puriKises. including 
harassment of a particular Industry or individual coming wltliin the agency's 
jurisdiction. 

Further, it is not clear whether Government |)ers<mnel would oiien the door 
to permitting private contractors to be retained liy the Government attorneys 
for purposes of analyzing tlie evidence or data, and does not make certain what 
circumstances make it "neces-sary." Further, while the advisor's notes speak of 
complex cases, there is no definition of complex and that word is not used in tlie 
projmsal itself. 

The rejection of the proposal does not make it ditficnlt for Government attor- 
neys to use exjierts to assist in preparing cases. Kvidence available to the prose- 
cutor through other means can Ije analyzed by those aiding in the i)rcpnrati(m. 
However, since, as noted above and recognized by the Advisory Comniitlec'.s 
notes, the broad power of the grand jury is often used by Government attorneys 
to obtain evidence otherwi.se unavailable and is subject to abuse. One protection 
against this abuse is secrecy from other Government agencies. Therefore, the 
proposal shotild be rejected. 

BULE  41(C)(2) 

Propo.sed Rule 41(c) (2) e.<!tablishes a procedure for issuing a search warrant 
base<l upon the oral statement of the agent .seeking the warrant. Since this pro- 
posal is subject to likely misuse by agent.s, ral.ses substantial ba.sis for believing 
that the magistrate's decision to issue the warrant will be pro forma rather than 
the Independent approval of a "neutral and detached" judicial oflicer, and will 
prejudice the defendant's opportunity to challenge the agents conduct, it is resi)ect- 
fully submitted that the proposed amendment should not be permitted to become 
effective. 

Tlie Advi.sory Committee Notes indicate that the provision is to apply to those 
Instances when It is not reasonably practicable for the agent seeking a warrant 
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to present a written afiSdarit to a magistrate. The \otes also state the proposal 
is to encourage use of warrants. Notwithstanding the Intentions and expectations 
of the Advisors, there is substantial basis for l)elleving that the oral procedure 
will not reduce the number of instances in which searches are made without any 
warrant at all, but will increase tlie number of times that a federal law enforce- 
ment officer will Improperly avoid a personal appearance before a magistrate 
seelving a warrant based upon a written affidavit. This conclusion is a fair one 
based on the experience that law enforcement officers often conduct warrantless 
searches when there is time to obtain a warrant and there are no exigent circum- 
stances justifying a search without a warrant. 

Further evidence that the procedure is likely to be abused is the failure of law 
enforcement agents and pro.sccutors to comply with ttie specific and detailed 
requirements included by Congress in the federal wiretap statute (Title III of the 
Omnibus Crime Control and «afe Streets Act of 1968, 18 U.S.C. Sec. 2.310-2520 
(1970)). Despite the requirements that affidavits in support of wiretap orders 
include a specific statement of the otljer means of investigation that have not 
succe<*dpd thereby necessitating use of electronic surveillance, the aswertions 
included in affidavits on tho.se questions have t)een routinely conclusory, giving 
no particularized information. The government has also used eavesdropping 
orders as justification for numerous surreptitious breakings and enterlngs into 
private homes and businesses to place the electronic devices (e.g. United State* v. 
Ford, D.C. Cir. Doc. No. 76-1503 (February 11, 1977) ; United States v. Scafldi, 
2d Cir. Doc. No. 76-1495 («u6 judice), has failed to follow the sealing require- 
ments {United States v. Scafldi, Supra,), has failed to name those known individ- 
uals will be wiretapped {United States v. Drmovan, Sup. Ct. Doc. No. 75-212 
(.Tiiniiary 19,1977)), and has failed to minimize the interceptions {Scott v. United 
States, Sup. Ct. Doc. No. 75-5(5.S8, dissent of Jlr. Justice Brennan, 44 U.S. L.W. 
3502 (April 6, 1976). Given such conduct by government agents where Congress 
has outlined .fpeciflc requirements, there is little basis for Ijelieving that govern- 
ment agents will use the procedure to avoid warrantless searches rather than 
avoiding nn inperson appearance for a warrant. 

The Advisory Committee's Notes acknowledges that the proposal will deprive 
the magistrate of the opportunity to confront the agent and to have demeanor 
evidence. This absence creates a serious defect In the procedure for the magis- 
trate is deprived of the nhility to evalunte the agents credibility and serlou.sly 
limits the mnrfstrate's ability and Incentive to examine the agent, for example, 
as to the relinblllty of an informer and the factual basis for his conclusions 
as is required under the Supreme Court decisions in A;7»ilar v. Texas and Spi- 
nclli V.   In addition to the obvious problem of examining over 
the telephone a witness who cannot be seen it, it is absurd to Imagine an agent 
on a public telephone being questioned as he runs out of coins. 

The warrant-seeking process rai.sos concern that the magistrate who Issues 
the warrant does not actually make his own decision on the probable cause issue, 
but merely rubber stamps the agents decision. Tlie proposed rule causes added 
concern as to this matter. 

The mechanics for preserving the oral representations made by the agent to 
the magistrate over the telephone are not satisfactory. Defense Counsel's ex- 
perience with government rp<'ording devices, used in parole revocation hearings, 
magistrates proceeding.s, and, of course, in government electronic Interceptions, 
requires tlie conclusion that the tapes are largely inaudible. The transcripts 
made from them are often composed of partial sentences and unconnected con- 
ver.sations. The diffictilty of reproducing the transcripts will make It difficult 
to comply with the certification requirements, and to establish exactly what in- 
formation was relied upon to establi.sh i>robable cause. 

Another significant difficulty raised by the procedure arises from the presump- 
tion in favor of the validity of a search warrant. This presumption applies when 
the legality of search and is attacked by way of a Pre-trial motion to suppress 
any evidence obtained from that search and seizure. The courts apply the 
presumption to encourage use of warrants. The presumption has been justified 
on the ground that a neutral and detached magistrate already has determined 
that probable cause exists and that in any event the written affidavit Is before 
the district Judge for his consl'leratlon of the motion to suppress. There is no 
basis for concluding that the presumption will not also be applied by the Courts 
to warrants obtained by the oral procedure. However, for the reasons prevl- 
ou.sly stated, the application of the presumption is tmjustifled and will there- 
fore prejudice a defendant in an attack on the validity of the search and seizure. 

The proposed change In Rule 41 should be rejected. 
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Mr. MANN. Tliank you so much. 
Our next witness is Andrew Bowman, Federal Public Defender for 

the District of Connecticut. Prior to becoming public defender, Mr. 
Bowman served as assistant U.S. attorney in Connecticut. 

We have your written statement, which will be made a part of the 
record, and you may proceed as you see fit. 

TESTIMONY OF ANDREW BOWMAN, FEDERAI PUBLIC DEFENDER, 
DISTRICT OF CONNECTICUT 

Mr. BOWMAN. Since I have been preceded by many in the Federal 
defender system who have given you a background with respect to 
peremptory challenges more extensive than the one I am going to give 
you today, I wish to focus my comments on the problems of the indi- 
vidual voir dire, which I think is essential to the selection of a fair 
and impartial jury, in the problem of the exclusion of black veniremen 
which we have experienced. 

Jury selection m Connecticut is a so-called struck system which 
means that approximately 50 to 60 people are ushered into a court- 
room. Usually more than one jury in Connecticut is selected on a par- 
ticular day. After counsel have submitted their voir dire questions to 
the judge in writing, the judge makes inquiry of the entire panel col- 
lectively sitting in the courtroom and in the normal course of events, 
approximately 20 questions are asked of the panel. 

After challenges for cause are made the clerk then draws from the 
jury wheel a number of names equal to the jury of 12 plus alternates 
Slus tlie number of peremptory challenges, which now is 16, 6 for the 

ovemment, 10 for the defense. Once the names are drawn each side 
exercises its challenges, sometimes on an alternating basis and some- 
times simultaneously. By "simultaneously" I mean that the defendant 
does not know who the Government has struclc and the Government 
does not know who the defendant has struck so that there is substantial 
probability and great likelihood that you are striking the same juror 
and, therefore, altliough you are allotted 10 peremptory challenges as a 
defendant, in reality you may be challenging a lot less, or I should say a 
lesser number of people because the Government has also struck the 
same person. 

Mr. MANN. How do you do that, in writing? 
Mr. BOWMAN. Yes, the clerk typically goes to the Government, the 

Government will exercise one, come to the defence table where the de- 
fendant will exercise two challenges but the challenges of the Govern- 
ment are covered up under the simultaneous method. 

Eeally we have made the argument that this deprives the defendant 
of the effective assistance of counsel in jury selection but the Supreme 
Court has upheld it in the past. Basically the entire process of jury 
selection takes under an hour, and in one morning, as I set forth in my 
statement, the district judge in Connecticut can empanel as many as 
three juries. In Connecticut time has never been a problem and I can- 
not state too emphatically that time should not be relied upon as any 
kind of legitimate consideration in reducing the number of peremptory 
challenges under rule 24. In fact I Iwlieve we must go to a system of 
individual voir dire cither conducted by the judge or by the attorneys. 

I believe it's preferable to have the attorneys conduct the voir dire 
because then the attorneys can interact with the prospective venireman, 



that is, the attorne}-.? for tlie Government and tlie attorneys for the de- 
fense, so that tlie first time that you look at a juror face to face aiul eye 
to eye is not at the time of closing argument. I think ifs very important 
to break the ice as earlv as possible in a criminal trial, especially in 
Connecticut where we don't even have opening statements as part of 
the procedure. 

Let me give you an example of one of my experiences where indi- 
vidual voir dire was conducted in Connecticut In September of 1975 
we began what is known as the sponge rubber product arson trial which 
was the destruction of a tremendous factory in the town of Shelton, 
Conn. It was a crime which received tremendous publicity in the State 
of Connecticut, a tragic event which put a great many jjeople out of 
work. Because of the publicity the trial judge conducted nn individual 
voir dire. I will give you just three examples of questions from which I 
heard answers which I had never heard before as an assistant U.S. 
attorney and which I have nevei' heard since as a Federal public de- 
fender simply because the questions in an}^ other trial I have ever been 
involved in have been proposed to the entire voir dire panel rather 
than the individual venireman. 

For instance, the question was proposed to the individual venireman, 
"Can you accept tlie rule of law that a defendant does not have to tes- 
tify in his own behalf and is under no burden to produce any evi- 
dence?" No less than 12 or 13 panel members speaking alone in the 
courtroom not encumbered by the presence of 50 or 60 other people 
stated, "You know. I want to hear if he's got an alibi. I want to hear 
if ho was off gambling someplace. I want to know what he was doing."' 
I mean if you talk to any person on the street they want to know what 
a person charged with a crime is doing at the time the Government 
says they were committing a crime. It's a natural reaction. It's a reac- 
tion we all have, lawyers and nonlawyers. 

Yet, I have never heard anybody respond when the question is pro- 
pounded to the collective venii-e panel. Just one indication, but a very 
important indication to a defendant who is on trial in the United 
States where he does not have to take the stand in his own behalf. 
Typically questions of how many people have be«^n victims of crime. 
Usually you will get a superficial response and that is that people will 
raise their hands. 

District judges, however, go right through—for people to stand up, 
state their name, what kind of crime was it. People just do not want 
to bare what could have been a veiy tragic and traumatic event in the 
past in the presence of 50 or 60 other people. 

Question on the individual voir dire: "Can you accept the rule of 
law that a defendant is presumed innocent until the Government 
proves beyond a reasonable doubt that he is guilty?" Invariably on 
the individual voir dire we got responses, "Well, you know, he wouldn't 
lie here if he didn't do something. I mean they just don't go picking 
people off the streets." An answer whicli shows candor and an answer 
which is uninhibited Avhcn a person is asked the question individually. 
But you do not get any response when the question is propounded col- 
lectively. So that I am a fairly firm believer in individual voir dire 
because if what you are trying to do in selecting a jury is to get an 
unbiased jury, then you have to know, you have to know who has these 
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biases, and who will be swayed bj' certain types of evidence which may 
not be the most piobatiA-e and factors which you cannot control as an 
attorney. 

One of the proV)lems we face in Coiuiecticiit is the problem with re- 
spect to the way the Government has been exercising its pcremptoiy 
challenp;es, specifically directed at black voniremen. In Connecticut we 
typically see very few black veniremen even tho\Tn:h in Connecticut ac- 
cording to census figures, the adult population is approximately six 
percent of the population. 

Black veniremen come into court duly qualified and are selected 
from the voter registration list. They have been excluded in our dis- 
trict to what I would characterize as an alarming extent. In the study 
conducted by my office—and the statistics aiT set forth in the state- 
ment and also in the district court decision which I have given to coun- 
sel prior to my testimony—we found that in 72 trials in the District of 
Connecticut, in cases involving black or Hispanic defendants, the Gov- 
ernment struck 84.8 percent of the available black veniremen. The data 
showed that in all 72 trials from June 1974 to June 1976, 82 blacks 
were included in the final group eligible for jury selection and the 
prosecutors have exercised their jjeremptory challenge to exclude 69.5 
percent regardless of the color of the defendant. 

Of 72 trials analyzed, blacks were seated as juroi-s in only 13 in- 
stances and in 10 of these only one black juror was seated. Of 32 trials 
of minority defendants, either black or Hispanic, in only four of these 
trials Avere blacks members of the juiy. In Hartford, from June 1974 
through June 1976, no black defendant received a verdict, that is guilty 
or not guilty, from a jury which included a black member. There were 
16 trials which Avere conducted in Hartford. 

Part of the problem is the voter registration list. We are just not 
seeing that many black veniremen. Connecticut uses the voter list as 
the exclusive source of veniremen. In 1974 in a case in which I repre- 
sented the Government, the second circuit upheld the exclusive use of 
voter lists in Connecticut notwithstanding the fact that there was dis- 
parity of 5.5 adult black jwpulation in the Xcw Haven jury division to 
3.3 percent black veniremen which were actually in the jury pool. 

However, this undcrrepresentation which has already been ujiheld 
by the second circuit is the context in which we have to view the Gov- 
ernment's practice of excluding black veniremen who actually do come 
to court. Especially in Hartford this is a very alarming phenomenon. 

As the committee will see, while the o]XMiing of Judge Newman in 
the district court agreed with our conclusions, the second circuit re- 
versed that decision, recently, when the Government sought a petition 
of mandninu'^. It was interesting that the remedy that Judge Newman 
fashioned was not dismissing of indictment, not to abort any prosecu- 
tion but merely in that particular case to reinstate four black venire- 
men otherwise duly f|ualified who had been struck by the Government. 

Ultimately when jury selection resumed, two of those black people 
became jurors. And when the Court of Appeals reversed they stated 
that the trial would pnx-eed but those two black jurors would be re- 
moved. T believe that despite cleai' evidence the ])rosecutors have been 
striking black veniremen precisely they are black on an unsupported 
race-biased assumption that thev are antigovernment. the practice of 
exclusion will now continue in Connecticut and has continued. 



The invalidity of the assumption that black people are antigovem- 
ment or antiprosecution is suggested by the LEAA study I have cited 
which shows that black people are by far the most frequent victims of 
violent crime in our country. Swain v. Alabama,^ whicxi is the leading 
case, and I know you are all familiar with it, dealing with peremptory 
challenges did not prohibit the striking in any particular case of any 
vcnireman on account of race but the statistics in our study, the prob- 
lem that I believe is presented, lead to the inescapable conclusion that 
black people in at least Connecticut are being struck for reasons wholly 
unrelated to the case at issue; that is, no matter who the victim is, no 
matter what the nature of the crime, they have nevei-theless been struck 
for race-biased reasons. 

Sly conclusion is really tliat if there is something wrong with tho 
way peremptory challenges are being exercised at least in my district, 
and that is the frame of reference I present tliis morning, the problem 
lies with the prosecution. If the proponents of tlie amendment feel 
that a reduction in the number of defense challenges will afford liti- 
gants a better cross section of the community, I believe they are in 
error. It goes without saying such responsibility can be borne by 
black people as well as white. 

As a former prosecutor I am seriously disturbed by what I have 
scon. As tlio Federal Pul)lic Defender I am voicing the fear and dis- 
illusioiunent of black defendants who are faced witli a predominantly 
wliite middle-class jui-y who is to judge their guilt or innocence, not 
that these pe<}ple are tad people or that they are bigoted people, but 
tliat if there wei-e one black member, the rest of the jurore would have 
at least the experience of that person to share in reaching a verdict. 

IJiglit now, of course, there is a statute, title 28, section 1862, which 
proliibits a person from being excluded on account of race, creed, eco- 
nomic status. I believe changing the voir dire procedure may be an 
answer. I believe that if we are trying to discover bias and it we are 
trying to discover preju<lice against a particular defendant, in a par- 
ticular case, we liave to know what is that venireman's thinking. I 
believe if you have an individual voir dire, if you take a person, a 
venireman, out of the constraints of the collective body, 50-60 peo- 
ple, he or she is going to tell you how he or she really feels. 

"When that happens, then people are going to stop striking people 
on mere appeai"ance and will stop striking people on assumptions 
which are not valid. 

Thank you. 
Mr. SfANN. Thank you, Mr. Bowman. 
Mr. Wiggins. 
Mr. AViGoiNS. Mr. Bowman, I think I agree with almost everj'thing 

you say, but I have trouble relating it to the issues before us. With 
respect to attorney-conducted voir dii-e, a proposition with which I 
agree generally, that matter is reirulated by rule 24(a), which is not 
proposed for amendment here. We are dealing with 24(b). So, I am 
puzzling in my own mind whether we could use this as a springboard 
for perhaps getting into the subject of 24(a), and I suppose we can, 
but in fairness to the judges and others we probably ought to notice 
that for special hearing and take testimony solely on that issue. 

'3S0 U.S. a02 (1965). 
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But it does, I think, relate somewhat to the 24(b) situation because 
it must be your view that since you cannot get into the minds of tlie 
individual jurors as counsel, that yon want greater latitude in exer- 
cising your peremptories. I can imderstand that relationship. But 
most of your testimony on the peremptory side, the 24(b) side, relates 
to what you iierceivc m your district to be a discriminatory practice 
of the Government in excluding blacks. If that is a fact, of course ifs 
unconstitutional action and conduct by the U.S. attorneys there, but 
even assuming it to be a fact, I am not so sure that the proposed 
amendments deal with the problem. 

By and large the Government's peremptories remain almost the 
same, and I presume if they are inclined to exercise those peremptories 
they will continue to do so under the amendment. What we are talk- 
ing about here is reduction of youi-s, that is, the defense peremptories, 
with which you disagree. In other words, you have portrayed a prob- 
lem but it is not a pi-oblem that I see as directly mvolved with the 
rule before us. 

Would you comment on it ? 
Mr. BOWMAN. Well, the problem is this. I have been involved in 

the criminal justice system since 1071 at any rate. When I hear and 
am notified that Congress is considering reducing the number of per- 
emptory challenges from 10 to 5, my first reaction in all candor is it 
is like piling more dirt on a body that's been dead for years. I don't 
know if Eoger Lowenstein gave you the same kind of reaction, but 
you get the feeling that less and less attention is being paid to the 
process of jury selection, and these are the people, the ]urors, who 
are deciding the guilt or innocence of people in our country. 

You know, many trial lawyers will tell you that by the time jury 
selection is completed in their cases, the case is half over. I think what 
we are trying to say is that if you have somebody on that jury who 
for some reason because of the voir dire process you can't discover if 
they have a bias or because you don't have enough challenges to bo 
able to remove them from the process and that person has it in his 
mind they must be guilty of something, no matter what you do or 
what you say you are not going to get what we think of as a fair and 
impartial trial, which after all is the object. 

Mr. Wiggins, I agree with you that what I say does not go 100 
fercent toward rule 24, the proposed amendment to rule 24(b). What 

am saying is that an amendment to rule 24(b) would be the straw 
that breaks whatever is left of this camel's back. 

We have to know who the people are who are getting on our juries. 
After all the sixth amendment is there so that a person can have the 
considered judgment, objective judgment, the fair judgment of 12 
men and women. If we are going to give that short shrift and if you 
want to use this as a springboard for nile 24(a), I could not urge 
you to do so more strongly. But if you are going to give this process, 
not you, but if people who are looking at the process are going to give 
this short shrift, then to put it in light terms. I don't think they know 
what they are talking about. 

Mr. WIGGINS. I suppose we could turn down the proposed changes 
to rule 24(b) and have all the problems that you describe continue 
in Connecticut because they have occuiTed under your present law. 
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Mr. BOWMAN. Tliat is right. 
Mr. WIGGINS. I hope, Mr. Cliairman, after wc deal with tliese matters 

that we won't let this testimony pass by without at least considering 
the basic assumption and grillinjr judges because I think they are sort 
of the problem. They have great flexibility to permit pretty much what 
tliey wish in their court with regard to the conduct in examination. 
For lots of reasons the judges feel that they are lietter questioners 
llian counsel and they assuuie that responsihilit}'. even though they 
would rail against it if they were on the other side of the bench. 

Mr. MANN. We do have an interesting paradox here. The rationale 
of the proposal to change 24(b) is largely that there has been a system- 
atic striking by race. 

Mr. BOWMAN. That is right. 
Mr. MANN. Or group. 
Mr. BOWMAN. That is right. 
Mr. MANN. The drafters relied to some extent on Swain v. ATahnma, 

which implied something should be done to prevent that fiom hap- 
pening. That is their assumption. You think it is going in the other 
direction, and I tend to agree with you. You have suggested as a 
means of getting at this problem, that the individual voir dire is 
perhaps the best way. Do you think that there is any logic at all to such 
suggestions as proportional juries? 

^fr. BowsiAN. AVell, you know it is interesting. When the Jenkins 
oase,^ which was the case upholding the voters list as the executive 
source in Connecticut, was decided it was decided because of the de 
minimis argument, when you start talking about disparity of Ty.U 
in the general population to 3.3 in the jury pool you are getting close 
to a 2-1 disparity, which in a large number of black people would be 
substantial. But when you stop to talk about how many veniremen it 
would make a difference with, 6 percent of a 60-person group called 
in for the average jurs' selection would mean 3.6 jurors and 3.3 per- 
cent of fiO would be about 2 jurors, so what you are talking about on 
the whole venire is 1.6 jurors. 

I think the problem is that proportional representation. I think the 
Supreme Court decisions are probably right. 3laybe I am too nnich of 
a student of constitutional law to say that you have to have quotas on 
juries. I haven't come to that and I don't think that if you have—that 
an individual jury, that is tlie number of peo))le in the box, have to 
reflect the demographic disti-ibution of people throughout the district 
or throughout the pool. But T think as a starting point they have to at 
least represent—you have to have at least a similar proportion of 
people, nuiiority groups in the pool as you do in the demographic 
population, general population. 

I think that a district like Connecticut would be well served to 
rewrite their plan and supplement even though the courts have said 
(hey don't have to because the problems of supplementation to make 
sure you get a correct pi-opoi-tion at least in the A-enire panel, never 
mind in tlie jury, the problems are where do you go? Do you go to the 
I)ublic housing rolls, do you go to the driver's license bureau? You 
know, how do you insure that you are actually going to secure more 
minority group people into the pool and it is a problem we are 
wrestling with in Connecticut and hopefully will be able to deal with. 

1 Vnitei Statet v. Jenkin; 406 F.2d 57 (2d CIr. 10T4). 
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As for proportional juries as such and quotas on particular juries, I 
haven't come to that although I am not so sure it is a bad idea. 

Mr. iLvNN. Mr. Hall. 
Mr. HAIX. I would hate to see the day come when we have to have a 

"mirror of the community" sitting on a ]ury before the jury was legally 
constituted. I feel, Mr. Bowman, that you are restricting your testi- 
monj' to only the State of Connecticut. Having practiced law for a 
number of years, and usually from the defendant's viewpoint in crim- 
inal cases, what you say that has happened in the State of Connecticut 
lias not happened in areas where I have practiced in Texas. It would be 
impossible to strike the black minority in all those areas in the South 
because you have nearly an equal mix on your panel of any case you 
try. 

I don't believe this group should be a party in trj'ing to reconstruct 
rules that might affect a situation in any particular region of this 
country. My prime concern here is, are these proposed changes taking 
away any of the rights of a defendant? I asked the question when we 
had the first session earlier, did any member of the judicial council 
ever try a lawsuit? I haven't received an affirmative answer yet. I 
think wo have too many situations where a lot of these people are mak- 
ing noise about change who have never been in the pit, who have never 
tried lawsuits and who have never beeri at the thrust of a Federal judge 
with unbridled discretion; in my experience there is not a more danger- 
ous instrumentality known to law. 

I noticed in one of these prepared texts on the matter, a question— 
concerning voir dire—when the attorney desired to ask an appointed 
juror, "Would you be more likely to believe an agent of the govern- 
ment than other witnesses?" and the judge rephrased it and said, 
"If I instruct you that you are to give no greater credence to a govern- 
ment agent than to other witnesses, will you be able to follow the 
instruction?" Well, of course a judge taking over voir dire in such 
a manner can instruct you out of court in just a few minutes. 

Mr. BOWMAN. Absolutely. 
Mr. HALL. I don't think that this proposed amendment will bene- 

fit the defendant. I desire to have that defendant reaping the benefit 
of "reasonable doubt" as long as he can. I do not wish to see any of 
these changes that have been promulgated through the judicial coimcil 
come out of this committee nnd go into the statute books because 
I don't think it helps the defendant. It would be a continued restric- 
tion of the rights of a defendant. 

I believe one of the last bulwarks in the law today is the fact that 
a defendant is entitled to a fair trial before a jury of his peers. Whether 
those peers are black, white, or yellow is immaterial if his lawyer 
sees fit to strike blacks or whites, for whatever the situation might 
be. Under your Alabama case he has that right. I know he possesses 
tlioso riffhts in the fifth circuit. 

Mr. MANN. Mr. Hyde. 
Mr. HYDE. Thank you, Mr. Chairman. I just want to comment about 

the JevMns case, did you say ? 
Mr. BOWMAN. Yes. 
Mr. HiTJE. Involving the validation of the exclusive use of a voters 

list, I just can't bring myself to think rhat a person who will not ac- 
cept the responsibility of registering to vote, when registering to vote 

86-274—77 13 
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is so easy today and is one of the elementary responsibilities of being 
a good citizen, is going to be that careful in being a responsible juror. 
Now you can't prove it either way. I agree. 

A person can be a superb juror and not bother to register to vote, 
I know that, but I want people in the box whether I am defending or 
prosecuting, who the law means something to them. That means the 
presumption of innocence as well as the penalty at the end of the law. 
Someone who can't bother to vote, can't bother to register, doesn't in- 
terest me and I don't think it should interest the law. 

I don't believe in telephone book juries or gathering the first 12 off 
the street. I think it takes some responsibility and that you take your 
job as a juror seriously because it is the toughest job in the world. And 
someone who can't bother to vote or register to vote, I just don't 
think they can be a good juror. 

Mr. BOWMAN. Mr. Hyde, you know, I am sure I don't have to tell 
any members of this committee that when the Jury Selection Service 
Act was amended in 1968 to make voter registration lists the basic 
source list, that the problem of under-registration was one the Con- 
gress recognized. But it doesn't help the defendant. The problem is 
that if for some reason, and the reason may not be a person's fault at 
all why he doesn't register, he doesn't become a juror. 

There has been a great history the last 10 years of voter registration 
drives and maybe we are going to see the end of tliat problem, and I 
hope we are, of underrepresentation because people are not registered, 
but it doesn't help the defendant in the dock. The fact that some people 
out there who arc fairminded people and unbiased people are not reg- 
istering to vote is not helping that defendant who is entitled under the 
law to a fair cross section of the community. That is what is troubling 
me. 

The arguments have been made, there are many replies, I am not 
oing to lay it off on the fact that, well, if they weren't so disillusioned 
y government tliey would be in there to register. I am not going to 

get into that. I think we all have ideas why people don't register. 
Some are reasons we can understand and some are reasons we can't. 

The problem is the defendant who wants to face a pool of jurors 
that is representational. 

Mr. HTDE. Are you saying a jury panel of people who have regis- 
tered to vote cannot give a given defendant a fair trial, because they 
have taken the time to register to vote, therefore they are more estab- 
lishment than somebody who says, "I can't be bothered with all that 
jazz, I am not going to bother, my vote doesn't count," that person 
somehow is going to be a better juror for the defendant, isn't that what 
you are saying ? 

Mr. BowsiAN. No. I think what I am sayins is that the studies that 
have been done have shown that blacks typically underregister. It may 
be the problem of the individual black person, it may not be. I don't 
know. It is something that has not been answered why. But the fact 
is that a defendant, wliite or black, in an individual case under the law, 
under the Jury Selection and Service Act, has the right to a fair cross 
section of the community. Let's say hypothetically in a particular 
community black people are not registering, it doesn't help the prob- 
lem the defendant faces when he is to be judged by what Congress has 
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described by a fair cross section of the community. Therefore you have 
to supplement. 

Mr. HYDE. I just submit that the defendant's rights are not greater 
than the Government's rights and what is really important is the ad- 
mijiistration of justice, the fair administration of ju.stice. People who 
can't be bothered to vote, I just question if they can bother to do a 
conscientious duty as a juror. You and I just disagree there. 

Mr. BowTtf AN. Mr. Hall, can I just respond to one of your comments, 
and that was that this problem has occurred in the western district 
of Missouri and southern district of Louisiana. Those are the two 
cases which I have cited, the McDaniels case ^ and NeUan case ^ in 
those particular jurisdictions, I have cited in my prepared statement. 
It's not an isolated problem. I think that I welcome your comments 
as a person who has tried criminal c^ses. I think that I welcome your 
recognition that Federal judges do possess a great deal of power and 
what they can do in an individual voir dire is question you right out 
of the courtroom. Without taking too much more time I would just 
lilce to say I have seen instances where a person will stand up and 
say in a bajik robbery case, "I was burglarized last month, or you 
know, my son was the victim of a robbery and my mother had been 
beaten over the head on the street." Well, nevertheless, madam, are 
you able to judge this case fairly and impartially even though these 
things have happened, the juror says yes, they sit down, you go up to 
the tench and say, "your Honor, I want that juror excused for cause," 
the judge denies it and that is why you need 10 peremptory challenges 
because they do Irnve a restrictive practice on granting challenges for 
cause. 

Mr. HALL. I agree with you 100 percent and I don't think there 
should be any restriction on this voir dire examination we are dis- 
cussing here. 

Mr. MANN. Mr. Evans. 
Mr. EVANS. May I conclude from your testimony on this point, al- 

though we have had some testimony on some issues which need to be 
addressed, that we need to change the rule in order to provide a 
broader cross section for trial in criminal cases, when in fact the 
peremptory challenges of the State are the challenges which are used 
to take away this cross section so that there is absolutely no reason 
for social injustice to be solved by changing this rule. Is that a fair 
conclusion to be surmised from your statement ? 

Mr. BOWMAN. YOU know I am not here to propose that the Govern- 
ment be stripped of its right to exercise peremptory challenges; I am 
saying that they are abusing them. I don't agree at all with the propo- 
sition that in order to provide people with a better cross section of 
the community that you should reduce the number of peremptory 
challenges. I believe if the system were to work as it should work and 
you were to truly define bias and tndy define prejudice from the voir 
dire then people would not be making just race-based assumptions or 
]ust be guessing about what particular prejudice a juror may have. 

Mr. EVANS. Thank you. 
Mr, MANN. Tliank you very much, Mr. Bowman. 
Mr. BOWMAN. Thank you, Jfr. Chairman. 

I United State* y. McDaniel», 379 F. Supp. 1243 (E D La. 19741 
• United Btatet y. ATetaon, 529 F.2d 40 (8th Or 1976). '' 
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STATEMENT OF ANDREW B. BOWMAN, FEDERAL PUBLIC DEFENDER FOR THE DISTRICT 
Of CONNECTICUT 

a.t the outset I wish to tlinnk the chairman and the members of the Committee 
for affording me an opportunity to share my exi)erlence aad views coiicerniug 
the jury selfctioii process in Connecticut federal court and to voice my opposition 
to the proposed reduction of defense i)eremi)tory challenges. From June, 1!)71, 
through March, 1974, I served as an Assistant United States Attorney in the 
district of Connecticut, where I prosecuted federal criminal cases. From March, 
1974, through April, 1076, I was in private practice in Bridgeiwrt, Connecticut, 
doing l)oth civil and criminal litigation in the state and federal courts. In April, 
1070, 1 was apiwinted tlie B'ederal Public Defender for the district of Connecticut. 

Since I have been preceded by my fellow federal defenders, Mr. Lowenstein 
of New .Jersey and Mr. Cleary of California, who have sharetl with you their 
views conceniing the importance and history of the defendants' i>eremptory 
challenge and the jury selection process, 1 would lilie to focus my comments on 
certain problems concerning the exclusion of qualified Black veniremen in Con- 
necticut as a result of the exercise of peremptory challenges by the otHee of the 
United States Attorney In Connecticut. 

Jury selection in Connecticut is the so-called struck Jury system. A panel of 
between 50 and 60 veniremen is summoned by the clerk to the court. Usually more 
than one jury is selected on a particular jiiry selection day. After counsel submit 
written voir dire questions to the judge, the judge makes inquiry of the CTitirc 
panel collectively sitting in the courtroom and in the normal course of events 
approximately 20 voir dire questions are asked by the judge of the panel. After 
challenges for cause have been made, the clerk draws from the jury wheel a 
number of names equal to the jury of twelve plus the number of j)eremptory 
clmllenges allotted to the prosecution and defense. Once the names are drawn 
each side exercises Its challenges, sometimes simultaneously and sometimes on 
an alternating basis depending upon the judge. The entire process takes under 
an liour. In one morning a district judge in Connecticut is able to impanel three 
different juries. 

In C'onnectlcut time has never been a problem In my experience, and should 
not be relied upon as a legitimate consideration for the reduction of the nnml>er 
of peremptory challenges either side may exercise. In fact, individual voir dire 
of a panel member by coun.sel preferably, or by the judge would, in my view, 
jirovide a substantially better informed basis upon which counsel could intelli- 
gently exercise botli challenges for cause and peremptory challenges without 
luiduly delaying the jury .selection process. 

In the Siwnge Rubber Products ar.sou trial, which lasted from September, 1075. 
through February, 1970, the trial judge conducted an individual voir dire of the 
jMsnel members due to the tremendous publicity which surounded the case, and 
tlie answers of each panel member to the court's questions were far more exten- 
sive and miusually candid as compared with the usual collective procedure where 
panel members are reluctant to stand in tlie midst of 50-60 other people and 
bare tlielr respective background and jiersonal opinions. 

An extremely serious problem exists in the jury selection process in Connect- 
icut. Black veniremen, duly qualified to serve as jurors, have been excluded 
from the administration of criminal justice to an alarming extent by the govern- 
ment's exercise of peremptory challenges. In a study conducted by my office, 
covering the period from June, 1974, through June, 1976, including 12 trials, we 
have found that in cases involving Black or Hispanic defendants, 33 Negroes 
were in the final group available for jury selection, and the prosecutors chal- 
lenged 28, for an exclusion rate of 84.8 percent. The data show that in all 72 
criminal trials from June, 1974. through June. 1976. 82 Negroes have been 
Included in the final group eligible for jury selection and that the prosecutors 
have exercised their peremptory challenges to strike 57 of these for an exclusion 
rate of 69.5 percent regardless of the race of the defendant. Of the 72 trials 
analyzed. Blacks were seated as jurors in only 13 instances or 18.1 percent of 
the time, and in 10 of these only one Black juror was seated. Of 32 trials of 
minority defendants, in only 4 (12.5 percent) of these trials were Blacks mem- 
bers of the jury. In the Hartford seat of court from June, 1974, through June, 
1976, no Black defendant received a verdict from a jury which included a Black 
member. 
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Connecticut uses voter registration lists as the exclusive source of veuireiiien 
witliout supplementation. In 1074 the Second Circuit upheld the oxcluslve use 
of voter lists notwithstanding the disparity of 5.5 percent adult Black popula- 
tion in the New Haven jury division to 3.3 jtercent Black venlremen in a ca.sf' 
in which 1 represented the government.' 

However the underrepresentation of Blacks in tlie Jury wheels in Connecticut 
pre.sents a context which makes the government's i)eremptory challenge practice 
with respect to Black venlremen In Connecticut extremely disturbing. While 
district Judge Jon O. Newman agreed with our conclusion.s.^ the Second Circuit 
reversed his ruling upon the government's petition for writ of mandamus. 
Despite clear evidence that pro-secutors have been striking Black venlremen 
precisely because they are Black on the unsupported race-based assumption that 
Negroes ore less likely to convict, tlie practice of exdu.sion will now continue at 
least in Connecticut.' 

The invalidity of the assumption that Black people are antigorernnient is 
suggested by a study conducted by LEAA wlilch shows that Black people are 
themselves the most frequent victims of violent crime.' While the Supreme Court 
In Swain v. Alahama, 3S0 U.S. 202 (1965) did not prohibit the striking of Black 
venlremen, per xe, the statistics in our study lead to the inescapable conclusion 
that Blacks are being stricken for reasons wholly unrelated to the particular 
ca.se on trial—a practice not .sanctioned by the Supreme Court. 

Why should this information be con.sldered by this Committee? Simply be- 
cause If there Is something wrong with the way peremptory challenges are being 
exercised the problem in Connecticut lies not with the defense but rather with 
the prosecution. If the projwnents of the amendment feel that reduction in the 
number of defense challenges will afford defendants a better cross section of 
the community, they are barking up the wrong tree. 

Jury service Is one of the most important Incidents of citizenship. It goes with- 
out saying that such responsibility can be borne by Black people as well as White 
people. As a former Assistant United States Attorney, I am seriously disturbed 
by what has occurred in my district. As a Federal Public Defender, I am voicing 
the fear and the disillusionment of my Black clients when they are faced with 
a middle class all-white Jury comprised of people who are from a different cul- 
ture. As a citizen and a lawyer, I know our jury system can be and must be Im- 
proved to encompass all of our people who have the qualifications under the 
Constitution and the statutes of this nation, regardless of race, creed, sex or eco- 
nomic status. See 28 U.S.C. $ 1862. 

Changing the volr dire procedure as I have prevloudy suggested to an In- 
dividual rather than collective Inquiry would go far toward affording both pros- 
ecutors and defendants the opportunity to exercise challenges In an Informed 
and unbiased manner. 

Finally, I wish to express my thanks to the chairman, the members of the 
Committee and the Committee Counsel for affording me and my fellow defenders 
the opportunity to share with you our experience and our views. 

y[r. MANX. Our next witness is Prof. Leon Friedman, who is here on 
bi'lialf of tlie American Civil Liberties TTnion. Tic teaches law at Ilof- 
stra University and Jias appeaiTd befoie us in the past. 

We ajjpreciate your previous contril)utions to our work and are 
happy to welcome you back. 

Prof. FRIFJ>M.4N. Thank you. 
Mr. M.ANN. We have your prepared statement, which will be made 

a part of the record. You may proceed as you choose. 
Prof. FRiKnir.AN. Thank j'ou, Mr. Chairman. 

« United fitatet v. Jenkint, 496 F.2(I 57 (2d Clr. 1074). 
> rnlted Ktntet v. Robinnon. 421 P. Riipp. 4(17 fP. Conn. in7f!>. 
'The iirohlem h.i« appPNred In other JurlBcllrtlon.i e.c. T'nilfil Statm v. MrDnnlrlK, .179 

F. Rupp. 124.3 (E.D.Ln. 1074) (I^ulslana ; Vnited Stuteii v. .\<(«o»i, .'i29 F.2d 40 (Sth Clr. 
107*5) (MlRnonrU. 

* rrliiilnal Victimization In the United States—oomparlKon of 197.1 and 1974. Findings 
(LK.\.\. National Criminal Juatlcr iDforniaflon and Statixtlc Service, 1976). 
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TESTiMOinr or PROF, IEON FRIEDM AN, ON BEHALF OF THE 
AMERICAN CIVIL LEBERTIES UNION 

Prof. FRIEDMAN. In view of quite consideitible testimony on the 
change in rule 24,1 would like to concentrate my remarks on some of 
the other rules. I will say I certainly endoi-se Mr. Bowman's remarks 
and Ms. Bamberger's rcmarks. I think the reduction in the number of 
peremptory challenges goes against the purpose of the 1968 Jury 
Selection Act, and I don't believe it will accomplish the purposes that 
the Judicial Conference has e.stablished for it. 

But the rest of my statement indicates our position and T would like 
to talk about the otlier three rules which do concern us and concentrate 
my i-emarks on them. 

Rule GCc) on grand jury secrecy adds a new sentence defining the 
term "attorneys for the government" to inchide besides the pei-sons 
specified in 54(c) : "such other government personnel as necessary to 
assist t)ie attorneys for the Government in the performance of their 
duties." 

The purpose of the change evidently is to allow technical assistance 
from other governmental agencies in reviewing grand )ur\^ activities. 
For example, an IRS agent would be allowed to work with the U.S. 
attorney in reviewing grand jury minutes in a criminal ta.x investi- 
gation or SEC personnel may be included in securities fraud case or an 
FBI agent could review grand jury testimony. 

Evidently existing case law would permit this kind of technical 
assistance in certain cases as indicated by a recent district court deci- 
sion which goes into this in some detail. But I think the amendment 
should make very clear that grand jury minutes are only to be used 
in a criminal investigation by the Justice Department imder the con- 
trol of a U.S. attorney. Under no circumstances if a SEC agent is 
involved, for example, should somehow this material be used to assist 
the SEC or FTC or some other administrative agency in any of their 
investigations. 

The rules on grand jury subpena and discovery are so broad, the 
broadest known to the criminal law, and those rules should not be 
used to assist other governmental agencies who may be somewhat more 
restricted in the kind of administrative subpenas that they can put 
together. 

Now, another danger, of course, is that an IRS agent working on 
a criminal tax investigation may discover all kinds of things which 
he then can use in a civil tax investigation. Ordinarily, because of the 
breadth of a grand jury investigation, all kinds of things come within 
its scope. An IRS agent may say, ""Well, I didn't k-now that, I guess I 
will start an audit on this person, or this company or this corporation 
immediately after this grand jury has ceased its operation." 

I think it's very dangerous to try and extend this very broad dis- 
covery power of a grand jury into other agencies of the Government. 

So whether it's a civil tax investigation or administrative investiga- 
tion, once an IRS agent has been used in the investigation, that there 
should be some protection against the materials wliich he discovers 
being used in some other administrative area. 

The rule as such just says that Government personnel shall be al- 
lowed to use this, but some caveat should be added. I don't have any 



specific langTiage in my prepared statement but I think, I would sug- 
gcst sometlunpj like "no other use of the evidence or testimonj^ in 
the grand jury minutes shall be used by such other Government 
personnel.'' 

So some protection of that kind, I think, is necessary to go along 
with what I think the Judicial Conference was trying to do. 

Turning now to rule 40.1, removal, the Judicial Conference amend- 
ment would change the governing rules of 28 U.S.C. 1443 and in par- 
ticular they would stop the automatic stay of State court proceedings 
which are now in effect when a removal petition is filed. 

We have two objections to the proposed amendment. One, the time 
requirements are unrealistic. It has to be done within 10 days after 
arraignment and that is a very short time for a defendant to secure 
legal counsel to find out what the ramifications of his case are and to 
really see what his legal rights are in the situation. 

I agree with the Judicial Conference that it shouldn't be done at the 
eve of trial, but there is no need to have this kind of very harsh limit 
on a removal petition. 

David Epstein, of tlie American Bar Association, made a recommen- 
dation which we would endorse, not later than 15 days before the first 
scheduled trial date in State court. If you're worried about the eve of 
trial, there is no reason why 2 or 3 weeks before trial isn't ample pro- 
tection in the situation. 

Second, we strongly object to the fact that there is no automatic 
stay of State court proceedings. The Supreme Court has made it 
very tough to win a removal petition. Three decisions in Georgia v. 
Rachel,^ City of Greenwood v. Peacock,^ and Johnson v. Mississippi * 
make it very hard to actually prevail on any removal petition. 

In addition, the new rule recjuires the Federal judge to take a very 
quick look at the removal petition to see whether there is any validity 
in it or not. With those kinds of protections, the automatic stay pro- 
vision should be kept in for the following reasons. 

I remember from the old days in the civil rights trials in the early 
1960's how important this removal power was. Now, in those days 
there was an awful lot of misuse of the criminal justice system m 
order to keep civil rights workers from exercising constitutional 
rights—people handing out voter information pamphlets, blacks lined 
up to vote or to register in the southern States, just trying to exercise 
their constitutional rights. And very often the criminal justice system 
would be used to thwart those rights. 

The response of civil rights attorneys in those times, and I remem- 
ber doing it in hundreds of cases, was to file a removal petition on the 
ground that if you arrest someone who is trying to vote, that is—it's 
clear that he cannot exercise his constitutional rights in the State 
court system. 

The automatic stay in that kind of a provision just froze the situa- 
tion for a while. It allowed the whole thing to work itself out. It 
meant that the criminal, the State criminal justice system couldn't 
go forward. Sometimes cases were remanded. But at least there was 
an automatic freeze for a while so that the kind of high tension situa- 
tion wouldn't be allowed to continue. 

».1S4 0.S. 780 (19B«). 
• 384 U.S. SOS (inrtfi). 
•421 U.S. 213 (1975). 
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Now, obviously, those days ai'e gone now. We don't have that kind 
of practice on a regular basis. But there are still rare situations in 
which the State criminal justice system breaks down, and if the sheriff 
in a particular locality thinks of himself as virtually the king in that 
area and can use the criminal justice system for his own purposes. At 
least liaving a Federal court judge look over the situation, even to 
look it over quickly, and stay the State court proceedings until that 
very quick overview is made, may serve as a very important check 
on that kind of a situation. 

Again, the proposed rule would provide for this quick check, it 
provides for certain time limits so that the removal petition wouldn't 
be misused. 

But at the very least you should continue the stay, the automatic 
stay provision until the Federal judge has a chance to overlook the 
situation to see whether there is any validity to the removal petition 
and at that point if he says there is no validity then there is a remand 
and the system can continue to operate. 

But I think retaining this automatic stay provision is a very impor- 
tant check on State criminal justice .systems which may break down 
at times. And there is simply no rea.son to throw that out in the effort 
to deal witli the removal petitions. They are not being abused to any 
great extent. 

It's possible to take care of the abuses in other areas. It's rare that 
a valid removal petition is upheld, but I think it does serve the pur- 
poses that I have outlined. 

Finally, I want to say something about rule 41, the oral search war- 
rant procedure. I have two main comments about that. 

Xo. 1, I think that the standard for using an oral search warrant 
has to be tiglitencd up. Tlie proposed rule says when it's reasonable 
to do so. It's not clear exactly wliat is reasonable. Is it reasonable if 
a police officer simply doesn't want to take the time to go down to a 
magistrate on the other side of town in order to get a search warrant, 
if he is late for work or if he doesn't want to work overtime, is that a 
rea.sonable situation to allow the oral search warrant procedure to be 
effected ? 

AVe suggest "demonstrable urgencv." If a Federal official can show 
demonstrable urgencv, he may utilize the oral search warrant pro- 
cedure, and demonstrable urgency means imminent destniction of evi- 
dence, the possibility of flight, the need to keep the evidence under 
surveillance, that someone else may come back to destroy it. 

Before this new kind of procedure is established, we think it needs a 
better triggering point than the one the Judicial Conference has sug- 
gested. There are problems with an oral search warrant procedure. If 
we take the search warrant procedure seiiously, the magistate is sup- 
posed to carefully consider a request for a search warrant, should ex- 
amine the evidence in front of him. He should be able to ask questions 
about it, he should review the materials in front of him in order to 
determine whether a search warrant is—should be is.sued. 

Xow, if you let all of this be done over a radio or telephone he doesn't 
have the opportunity to make the kind of searching inquiry that he is 
supposed to and he can't review the materials in time. 

Nevertheless. I think the ACLU has taken the position that per- 
hajjs Congress should consider such a procedure for the following rea- 
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sons. There is a very dangerous trend against using search warrants to 
secure evidence. The Supreme Court has two cases now in front of it 
in wliich the Federal Government is urging them to make the search 
wairant procedure the exception rather than a rule. 

I would like to just point these out to this committee. There is a case 
now before the Supreme Court, United States v. Chadwick, coming 
out of the first circuit This involved a warrantless search of a foot- 
locker seized at a train station. ^Vhat happened was that there was 
a footlocker being taken by two pei-sons that had been checked across 
country, there was some talcum powder that had leaked out and the 
existence of talcum powder is a pretty good sign that it's trying to hide 
the telltale signs of some kincf of contraband, some kind of dru^s. 
So the authorities had a pretty good idea there was something in this 
footlocker to begin with. Instead of getting a search warrant, they 
waited until two people came to pick up the footlocker. They took the 
footlocker, they put it in the car, they were walking away. At that 
point, they were arrested. 

Now, clearly, they could be searched. No issue there. The footlocker 
was not going to run away. It's very easy for the Government at that 
point, they certainly had probable cause to think that there was some- 
thing in there that they could search for. A magistrate would have 
given them a search warrant in an instant. 

Nevertheless, they took the footlocker down to their place of busi- 
ness and then searched it. The first circuit suppressed the evidence. 
They said under no known exception to the search warrant require- 
ment could you get that footlocker. The Government, in a massive 
brief, the Federal Government, in a massive brief they just submitted 
to the Supreme Court, they say that all our learning on search war- 
rants is no good. 

In the course of that brief they say the fourth amendment was a 
mistake. I am not kidding, they really say that the current wording of 
the fourth amendment was a mistake. It turns out that the certain 
wording was submitted to the first Congress, and some Congressman 
named Benson had recommended certain changes, his recommended 
changes were rejected by Congress, but somehow when it was offered 
up to Congress for final consideration, his recommended changes mis- 
takenly, accidentally, got put in as the final version of the fourth 
amendment and Congress voted on the mistaken vei-sion of the fourth 
amendment rather than the one which they really intended. 

The change, according to the Justice Department, was that the only 
thing that Congress was really concerned about was a general warrant. 
And the fourth amendment was simply designed to protect against 
overgeneral warrants, writs of assistance for general warrant. 

The fourth amendment was not designed to meet with warrantless 
searches. Tliey are asking tlio Supreme Court in effect to rewrite the 
fourth amendment in terms of the original intent of the Congress 
before Congressman Benson messed up things, and not to deal with 
warrantless searches at all. They are not unreasonable. A warrantless 
search, per sc, is not unreasonable, and only if the particular search is 
imreasonable do you have to worry about warrants. 

Now, if that is the approach that the Justice Department is taking 
and urging to the Supreme Court, and if there is any movement in 
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that direction, then I think the response of Congress is to say we will 
make it administratively easier for you to get a search warrant, but 
you must get one. We believe what the Supreme Court has been saying 
all these years, that the search warrant procedure is—it's a cardinal 
rule that law enforcement agents must secure and use search warrants 
whenever reasonably practicable. That is the Supreme Court in the 
Trupiano * case, was repeated in Chimel v. California ° and that really 
should be the rule. 

There are five emergency situations in which search warrants may 
not be necessary. But the Government is urging the Supreme Court 
now to throw out that whole approach. If I could just read tlie heading 
of one of their arguments, "searches without warrants are not presump- 
tively unreasonable imder the fourth amendment." That is the position 
the Justice Department is urging to the Supreme Court right now. The 
other case that they have in front of them, United States v. Ramsey,^ 
was a decision out of the District of Columbia Circuit in which a letter, 
a letter coming through international mail was sitting at the customs 
office. No one had come to pick it up. It wasn't going to run away. 
There was some reason to think, someone had smelled something they 
thought was heroin or felt something was heroin, ample probable 
cause to secure a warrant. 

Nevertheless, customs officials simply opened up the letter without 
a warrant and of course found some contraband. The District of 
Columbia Circuit threw out the case. They said there is no exception 
to the search warrant procedure which applies for international letter 
mail. If we think that the mail provisions mean anything, they are 
protected by the fourth amendment. If you think there is probable 
cause to open the letter, go get a search warrant. 

Now, in both of these cases in which the court of appeals suppressed 
the evidence because there was ample time to get a search warrant if 
there was probable cause to search—it could have been presented to 
a magistrate—in both cases this wasn't done and the Supreme Court 
has taken both of tliese cases up tliere. 

These two cases, Chadwick * and Ramsey, maybe the Stone v. Powell' 
cases this term. But I think it's an opporttmity for this committee to 
accept an oral search warrant procedure. As I say, I think there is a 
quid pro quo that you can get in this situation. I think it needs tighten- 
ing up as it's currently written, but we are not opposed to it as long 
as Congress indicates its very strong feeling that if we make it adminis- 
tratively easier for you to get a search warrant you must use it. 

And there should be no further exceptions to the requirement for 
a search warrant. The emergency search warrant rules should be 
strictly adhered to. Tlie exceptions must be narrowly drawn and those 
who seek the exemption must show that the emergencies of tlie situation 
require that application. 

I really feel this change in rule 41 is an opportunity for Congress 
to say something about this very dangeroius trend in limiting the fourth 
amendment. The fact of the matter is that is the most vital protection 

• Trufiiano V. VnitfA States, 334 U.S. 609 (1948). 
•305 n.R. 7.'52 (196il). 
»M« F.M 4ir. (p.r Clr. 1976), cert, rrranted. Do<>l*t No. 76-16T. 
«r;.'^2 P2<1 77.1 (Ut rir. 1970). cert granted, Docltet No. 75-1721. 
•428 U.S. 465 (1976). 
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for the privacy and papers of an individual, and the trend away from 
fourth amendment protection has been a very dangerous question in 
recent years. 

Mr. MANN. Mr. Wiggins. 
Mr. WIGGINS. Professor, I gather you're opposed conceptually to 

the idea of this telephonic authorization for a warrant. 
Prof. FRrEDMAN. Conceptually, yes. 
Mr. WIGGINS. But you're conceptually for makmg it easier to get a 

warrant. 
Prof. FRrEDMAN. Right. 
Mr. WIGGINS. Do you have some recommendations as to what we 

might do to make it easier ? 
Prof. FRIEDMAN. Part of the problem, of course, is the fact that some- 

times magistrates are simply not available or judicial officei"s are not 
immediately available in some situations. 

Mr. WIGGINS. Is that a recognized exigent circumstance 
justifying  

Prof. FRIEDMAN. NO. It is impossible for them to take that position— 
we have to rethink the whole theory about warrantless searches, that a 
warrantless search is good if it's reasonable. So, suddenly the whole 
notion is gone that you most ordinarily search with a warrant and only 
five recognized exceptions to the warrant requirement will be allowed, 
I suppose it's like tlie Ehrlichmann case, John Ehrlichmann took the 
position that he didn't need a warrant to bust into Els)5erg's psychia- 
trist Iwcause it was reasonable to look for national security informa- 
tion. I mean it's that kind of thing, that each time a search is made you 
have to think, is it reasonable under the circumstances. 

That is just a very dangerous notion. 
Mr. WIGGINS. I understand the reasons for the presumptions of un- 

reason ablenoFS, unless one can remove himself from that presumption. 
But I am concerned about encouraging police officers and investiga- 
tors to get warrants, to make it easier for them to do so. I just wonder 
if you have any practical suggestions, of which this incidentally is 
one, to make it easier to obtain a warrant. 

Prof. FRIEDMAN. Well, the whole theory of the seareh warrant re- 
quirement is that you do have to present it to a magistrate, he does 
have the opportunity to review what is in front of him, and decide 
whether a warrant is issued. 

I would not shortcut that at all. I think it's necessary for the law 
enforcement official to come before the magistrate, make his pitch and 
justify the seareh he's trying to make. 

Mr. WIGGINS. YOU wouldn't take the position that if the phone was 
busy that that would justify  

Prof. FRIEDMAN. Oh, that just can't work. 
Mr. WIGGINS. YOU wouldn't take the position that if the agent ran 

out of dimas that that constituted  
Prof. FRIEDMAN. Absolutely not. I suppose you can make more 

magistrates available, use State court judges where a manfistrate is not 
available. But make sure that there is that independent judicial over- 
view of the request for a search warrant. 

Mr. WIGGINS. I will tell you, it seems to me at the bottom of this is 
a suspicion on the adequacy of the interrogation by a magistrate of 
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the person seeking the warrant if it's conducted over a telephone and 
the sufficiency of record to justify a fair consideration of a motion to 
suppress later on. Xow, that doesn't really attack the whole thing 
conceptnally. 

T think we are talkin*!; almost alwut teclmology rather than concept. 
If we were able to draft a tiglit statute which avoided those particular 
problems, but did not throw out the baby with the bath water, it seems 
to me that we might be making it easier for officers to get warrants and 
that really is a very important value we ought to further. 

Prof. FRIEDMAX. Absolutely. I agree 100 percent, it it's admini.stra- 
tively easier to get a warrant then officials will try to get them, and. 
No. 2, the courts will not read in all kinds of new exceptions to the 
warrant requirement. 

And that is why as I say I think ifs possible to get a (juid pro quo in 
this situation. There are some problems with the questioning of some- 
one over a telephone. But I just think tliat the trend is .so dangerous 
in terms of reading new exceptions in the warrant reciuirement, and 
the Justice Department is eagerly pushing in that direction, then I 
think you know we would l)e willing to go along witli a certain 
amount of experimentation and looking for other administrative pro- 
cedures in order to make it administratively easier to get such a search 
warrant. 

Mr. MAXN-. ]\[r. Hall. 
Mr. HALL. IS it your experience that there is now a problem of some 

sort for a person to have a warrant issued. 
Prof. FRIKDMAN. Well, there are claims alx>ut the kind of situation 

that often comes up. tliere is the evidence sitting out there, tlie police 
officer is afraid that it will be destroyed. If he goes away and leaves 
the presence of that particidar area, tluit wlien lie comes back witii a 
warrant the evidence is going to be gone. So tiiere has to be some kind 
of continued surveillance of that particular evidence while he goes off 
to get a search warnint. 

Xow, it's true he's going to have to go to a teleplione anyhow and it's 
a question of how mucli t imc it takes to make (he call. 

jMr. HALL. Isn't that the exception rattier than the rule ? 
Prof. FRIEDMAN. Absolutely. In the two cases, Cfuidwick and 

Ramsey, the footlocker was not going anywhere and the letter was not 
going an\-wliere. So the kind of situations that are often cited as need 
for an oral search warrant procedure, imminent destruction of evi- 
dence, imminent flight of evidence, that doesn't apply to the situations 
I have described. In those cases, you know j>erhaps this is a reasonable 
method where the police officers have to continue to watch the evidence. 

So it's possible for one of them to watch it and someone else to t'o 
and get a search warrant before a magistrate, but, you know, I am will- 
ing to see tliere may be some practical problems at times in tliat kind 
of a situation. 

Obviously, if a magistrate is aroun<l to take a teleplione call, I Mip- 
pose he is around to be spoken to as well. So the v.liole procednie here 
does not contemplate a midnight situation wliere there is no magis- 
trate around at all. 

I don't know if they want to make a long-distance call to some other 
place where there may be a magistrate available. I mean there may Ixi 
sonic practical savings in getting to a magistiatc if you can use a tele- 
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plionc, it's not going to tako as long. You may be able to find one where- 
as you couldn't find one physically as easily. 

Even tiie new procedure contemplates some human contact with 
the magistrate. If that can't be found, then either it's part of the 
regular emergency exceptions that now exist or it shouldn't be allowed. 
I think Congress does have the opportunity to say something about 
that kind of a procedure. 

Mr. HALL. That's all. 
Mr. MANN. Mr. Hyde. 
Mr. HYDE. I have no questions. 
Mr. MANN. Mr. Gudger. 
Mr. GuiHiER. I would like to hear some comment, I apologize, Mr. 

Chairman, I had to be at a voting meeting of another committee, 
some comment about this question of time on voir dire examination 
of jury. It seems to me that the number of pei-emptories is not the 
controlling circumstance which determines the length of time that 
the voir dire takes. The trial judge himself can direct time and thereby 
accomplish what the proponents of the reduced number of challenges, 
pcremptoiy challenges seem to l)e seeking. 

Would you comment on that? To that? You seem in your brief, 
which I just scanned, to concede that having additional peremptories 
would only add 10 or 15 minutes' more time to the voir dire. But 
can't the voir dire be controlled regardless of the number of pe- 
remptories ? 

Prof. FRIEDMAN. It certainly can. I was up in New York when Tony 
Ulasewicz was tried and I sat through the whole jury selection process, 
which took an hour and a half. And there were 50 people who were 
called in on the first panel and Judge Neaher, who is an ex-U.S. 
attorney and a very good judge, said, "Have any of you ever heard 
of Tony Ulasewicz before?" and two people raised their hand. Two 
people. 

Now, I just can't believe that. I mean it's just, the newspapers that 
day were iull of Tony Ulasewicz. You couldn't turn on a radio with- 
out hearing people talking about another Watergate trial and Tony 
Ulasewicz is coming by. But jurors did not respond, if a general 
question is asked en masse to 50 people, they donx respond to it. If 
you ask them individually, that would be different. But the practice 
m New York, I know the' average time to select a jury, Federal jury 
in the eastern, southern district, is under 2 hours under the current 
system. 

]Mr. GuDOER. Mav I ask you this? In your New York practice, is 
the defense counsef supplied with a list of the names of the entire 
panel as well as those seated in the box, their occupations, anything 
about their marital status, their place of residence, is that supplied 
or are you catching these people sort of on the fly with no information 
whatever about them except what is developed by the Government? 

Prof. FRIEDMAN. YOU do get some information of the people finally 
seated. You do get the basic information about occupations of the 12 
people who are initially seated as the panel. You don't get it of the 
whole 50. 

Mr. GUDGER. You only have those, the information on those actually 
seated in the box ? 

Prof. FRIEDMAN. That's correct. 
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Mr. GuDOER. Now, what is done there with reference to the trial 
judge restricting the time on voir dire examination? Does he ask 
questions generally ? 

Prof. FRIEDMAN. He asks all the questions. You submit questions, 
proposed questions to him. Then he rephrases Uiem, but he does all the 
questioning. I don't know of any judge in the eastern or southern dis- 
trict who makes it a practice to permit tlie lawyers to voir dire. He 
does it all. And he excludes if you give a list of 30 questions, he may 
ask 3 out of 30. He says this is all I am required to do and this is 
all that I do. 

So it's very tight control over jury selection system. 
Mr. GuDGER. I ou say in a typical extreme case such as the one you 

mentioned that only an hour and a half is allowed ? 
Prof. FRIEDMAN. That is all it took in that case. It could have taken 

longer. I mean that was a fairly important case and there was a lot of 
problem about pretrial publicity, but the problem of pretrial publicity 
was just taken care of By that one question, did any of you ever hear 
of Tony Ulasewicz ? 

Mr. GuDGER. Had there been a change of venue on account of news- 
paper printing? 

Prof. FRIEDMAX. NO, the assumption was he was known throughout 
the country. This was in the eastern district, not the D.C. I was just 
shocked when I heard that. I thought on an individual question- 
ing basis you might have gotten half tlie jurors to admit they had 
heard things about him. The judge would have said, "How much do 
you know?" and there would have been opportunity for some kind of 
discussion about it. But not when you do it en masse with 50 people 
there. 

Mr. GUDOER. Thank you. 
Mr. MANN. IMr. Evans. 
Mr. EVANS. Sir, you seem to think there may be some circumstances 

or some justification for the type of search, or the type of search war- 
rants anticipated by the change in the rule. Warrantless searches are 
allowed under the law, are they not ? 

Prof. FRIEDMAN. They are. 
Mr. EVANS. DO you envision any circumstances in which an officer 

of the law could call a magistrate for a search warrant and not be able 
to call for assistance from his local unit of police or from anotlier unit 
to watch the evidence while he went and got a search warrant, or to get 
assistance to help him do whatever it was he needed to do ? 

Prof. FRIEDMAN. You have thought up a good argument that hadn't 
occurred to me. It's probably true, if he could call the magistrate he 
could call for assistance and someone else could come to guard the evi- 
dence against destruction while he goes to get a warrant from the 
magistrate. 

Mr. EVANS. In the event that while he was gone to get the warrant 
this fellow officer was confronted with the situation of somebody re- 
moving the evidence, he would then have reasonable cause to arrest 
without a warrant or to search without a warrant or whatever? 

Prof. FRIEDMAN. Well, there  
Mr. EVANS. Or to seize at least without a warrant which would pre- 

serve the evidence ? 
Prof. FRIEDMAN. He certainly could preserve the evidence in that 

situation. 
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Now, again there may be some procedures, some situations where 
the magistrate may be some distance away and the whole process 
would be shortened if he could do it witli a telephone call. 

Mr. EVANS. But we're talking about convenience now, aren't we? 
Prof. FRIEDMAN. I agree. 
Mr. EVANS. Kather than any failing in our judicial system. 
Prof. FRIEDMAN. I agree. I think the ideal thing to do is to reject the 

proposed oral search warrant proposal and in addition to indicate 
Congress concern about the ways in which the emergencies or exigen- 
cies have been widened beyond their necessity under the fourth 
amendment. 

Mr. EVANS. Over the past I'd say 5, 6, 7 years, in reaction to the 
Escdbedo ^ and Miranda - method of thinking, have we not gone too 
far in trying to have justice by convenience or trying to cut out a lot 
of safeguards in order to help the courts get their business disposed 
of \ Do you see a trend in that direction ? 

Prof. FRIEDMAN. Well, there is a trend in that direction and it's very 
dangerous in the fourth amendment area. Here is an area whicn 
really does affect every citizen. Escohedo and Miranda affects police 
questioning, people in the police station and there are certainly a num- 
ber of people who are arrested and may be leaned upon psychologically 
or otherwise. 

But fourth amendment protection is for every citizen. The minute 
you say it's easier for police to break into a house without a warrant 
and to try and search for evidence, then eveiyone's privacy is at issue. 

Mr. EVANS. IS not the immunity statutes that have been passed going 
also in this direction ? 

Prof. FRIEDMAN. Are you talking about the Federal Tort Claims 
Act? 

Mr. EVANS. NO. I am taking more of grand jury testimony and 
granting of immunities to force testimony, to use contempt powers to 
force testimony. Derogation of fifth amendment rights. 

Prof. FRIEDMAN. Absolutely. I mean there are various grand jury re- 
form bills now pending. Perhaps the rule 6(e) proposal might Dear 
on that, but I certainly agree with the thrust of you  

Mr. EVANS. OK. I think we have gotten far afield from what we 
were talking about, but this change in the rule seems to be just a part 
of a movement toward this type of thing. 

I don't see any need for it. 
Prof. FRIEDMAN. Jkly only comment on that is that there is a trend in 

the courts right now for reading wider and wider exceptions of the 
fourth amendment warrant requirement. 

It's a very bad trend. My concern is how do you stop that? 
I agree with Mr. Wiggins that a way to do it is to make warrants 

administratively easier to secure that courts won't be tempted to 
read further and further emergencies and widen the exception still 
further. 

So a proposal like this or similar to it with additional safeguards 
may be desirable if coupled with a very strong congressional state- 
ment that we are making it easier to get a search warrant and we mean 

> Encoie'lo V. /;/ino(». 378 U.S. 478 (1904). 
> mranda v. Arizona, 384 U.S. 436 <ia66). 
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you have to get it, and no more exceptions to the fourth amendment 
warrant requirement. 

Mr. EVANS. I disagree with tJiat because I tliink if you can get a 
warrant for anything, then you are getting back into the very thing 
that the fourth amendment tries to protect and tliat is having a rea- 
sonable cause before you can search individuals. 

Prof. FRIEDMAN. Before you get a warrant. The reasonable cause is 
before you get a warrant. 

Mr. EVANS. But if you make it easier to get a warrant, aren't you in 
effect saying  

Prof. FRIEDMAN. NO, no. 
Mr. EVANS. Maybe I am misunderstanding what you're- 
Prof. FRIEDMAN. The standards shouldn't be less. I mean the admin- 

istrative procedures should be easier. 
Mr. EVANS. I misimderstood you. 
Pi-of. FRIEDMAN. NO, I wouldn't go for that at all. 
Mr. MANN. Thank you, Professor. 

STATEMENT BY PEOFESSOB LEON FRIEDMAN, HOFSTRA UKI\T;E8ITY SCHOOL OF LAW, 
ON BEHALF OF AMERICAN CIVIL LIBERTIES UNION 

On behalf of the American Civil Liberties Union. I appreciate the Committee's 
invitation and the opportunity to comment on the proposed ameudments to the 
Federal Rules of Criminal Procedure submitted to the Congress by the Supreme 
Court in April 1976. The American Civil Liberties Union, a nationwide organiza- 
tion with 280,000 members, has been especially concerned about the require- 
ments of due process and the use of fair [irocedures In the criminal justice sys- 
tem. It welcomes Uie constant review of the governing rules in the federal system 
and applauds some of the changes which have been suggested by the proposetl 
amendments. Thus we have no oWections to the proposed rule changes In Rules 23 
and 50. The main tlirust of my remarks today will be with respect to Rules 6(e) 
on grand jury secrecy. Rule 24 on peremptory challenges, Rule 40.1 on removal 
and Rule 41 on oral search warrants. 

Rule 6(r). Grand Jury Secrecy 
Proposed Rule 6(e) makes a change In the current rules by adding a new 

sentence defining the term "attorneys for the government." These would now 
include, besides the persons specified in Rule 54(c), "such other government per- 
sonnel as are necessary to assist the attorneys for the government in the perform- 
ance of their duties." The change would allow technical assistance from other 
governmental agencies in reviewing a grand jury's activities. For example, an 
IRS agent who is not a lawyer would be allowed to work with a U.S. attorney 
in reviewing grand jury minutes for a criminal tax investigation. Or SEC per- 
sonnel may be needed for a securities fraud case. Similarly, FBI agents could 
review grand jury testimony in conjunction with a U.S. attorney. 

Since existing case law generally permit this kind of assistance we believe 
that the amendment is i)ermissible. However, the amendment should not be under- 
stood to permit grand jury minutes to be handed over in toto to regulatory 
agencies, state grand juries or other disciplinary groups for their use. The 
grand jury is the most efficient method of discovery known to the criminal law. 
It may investigate in almost any area it chooses, practically anything is relevant 
to its activities, and it may even consider illegally seized evidence after the 
recent Supreme Court case of United States v. Calandra, 414 U.S. 338 (1975). 
With such enormous power, restrictions on use of the testimony or evidence are 
absolutely vital. This committee may choose to defer all consideration on change 
of the grand jury rules until a full opportunity is afforded to consider the vari- 
ous grand jury reform bills now pending. 

In any event no change should be made In the rule that would undermine 
complete control of the grand jury activities and minutes by the U.S. attorney 
and the .Justice Department for use in an ongoing criminal proceeding by the 
federal government. 
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Rules 24. Trial Jurors 
The proposed rules would reduce the number of peremptory challenges avail- 

able to iKith sides. In a death penalty case, each side would be reduced from 20 
to 12 challenges; in felony cases, the defense's challenges are reduced from 10 to 
5 and the prosecutions from 6 to 6; in misdemeanors both sides would be reduced 
from 3 to 2. 
_We strongly oppose the proposed amendment. We do not believe it is justified 

in terms of the goals claimed for it by the Judicial Conference, nor for any other 
reason. 

The Advisory Committee Notes suggest three reasons for the change: 
(1) The Jury Selection Act of 1SK5S insures that a fair cross-section of the 

community will appear on jury panels. It is not necessary to grant many pe- 
remptory challenges to accomplish the same purpose. 

(2) With many peremptory challenges members of a particular ethnic group 
will be eliminated more easily. 

(3) Reducing the number of peremptory challenges will save court time. 
None of these reasons justify the proposed change: 
(1) There is still a need to insure that a jury represents a fair cross .section 

of the community. It is often the case that the initial panel has only mem- 
bers of a particular economic or ethnic group and some change in its compo.si- 
tion is desirable to meet the purpose of the Jury Selection Act. There is still 
a need to eliminate potential jiurors with bias in a given situation. Since the 
voir dire in the federal courts is so i)erfunetory and is handled by the judge, and 
the opportunities for challenges for cause are so limited, there is little op- 
portunity by the defense to deal with these problems. Peremptory challenges 
are the least possible means for adequately dealing with the need to iusnre 
a fairer cross-section of the community. 

(2) It follows that the defense should have at least the 10 challenges now 
permitted by the rules for felony cases. If the Judicial Conferences is concerned 
about members of a particular ethnic group being eliminated, the proposed rule 
changes would hardly solve that problem. If the prosecution was guilty of the 
practice in the past, it loses only one challenge. If the defense did so—a much 
rarer occurrence in federal cases—that right should not be undermined in view 
of the consequences at stake for the defendant. 

(3) The change could not possibly save more than 10 to 15 minutes in a 
criminal trial. The voir dire takes such a short amount of time to begin with 
that saving five peremptories could not possibly make any significant difference. 

Finally it is necessary to point out that equalizing the number of peremi)tory 
challenges between defense and prosecution is not necessary. The defense has 
far more at stake in a criminal trial. The defense and prosecution do not start 
off on an even footing and there is no reason to make them equal at the challenge 
stage. The government has the ability to discover much information about po- 
tential jury members which the defense cannot match. 
Rule 40.1. Removal from State Court 

The proposed amendment would change the existing rules on removal to 
permit prompt disposition of a removal petition. It would also allow the State 
Court criminal proceeding to continue unless and until the federal court grants 
a removal petition. In other words there would be no automatic stay of state 
court proceedings once a removal petition is filed. 

We strongly object to the amendments. The time limits are unrealistic and 
the proposed changes would undermine the protection of 28 U.S.C. § 1443. Be- 
sides the changes are unnecessary. 

The Supreme Court has established very strict rules on removal in Ororgia v. 
Rachel. 384 U.S. 780 (1966) ; City of Oreenwood v. Peacock, 384 U.S. 808 (196<)) 
and Johnson v. Mississippi, 421 U.S. 213 (1075). It is a rare case now in which 
removal can be affected. 

In view of the strict rules the opportunity for effective removal is slim. How- 
ever, if there is a substantial basis for removal the state court proceeding should 
halt while the federal court considers it. I can testlf.v from personal experieni-e 
as to the importance of the removal power. Durini; the civil rights drive of the 
1960's. southern sheriffs would regularly arrest civil rights workers and blacks 
asserting their constitutional rights. Civil Rights attorneys would immediately 
remove these cases to the federal courts in order to stop the intimidation through 
the state criminal justice process. The removal power served as an Important 

86-274—77 14 
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protection of constitutional rights at a time when It was vital to freeze the 
situation. Obviously times have changed and the same problems no longer occur. 
Hut once in a while there is a breakdown In the state criminal justice system 
and law enforcement offlcers abu.se their power. Where there is over-reaching by 
particular officials in the state criminal jtistice systems, it is desirable to allow 
11 federal court to review the situation. The existing federal removal procedure 
can serve that vital role. 
Iiiilc il. Search and Seizure 

The proiKised amendment to Rule 41(c) (2) would permit a warrant upon oral 
testimony. When the circumstances make it reasonable to do so, a federal magis- 
trate may pass upon a request for a warrant transmitted to him on the telephone 
or presumably through radio. The i)erson making the request is sworn. The 
request niu.st be transcribed and shall be deemc<l an affidavit for purjwses of the 
rule. At a later iwint the person verifies and swears to his oral request. 

We have grave doubts whether the oral search warrant procedure adequately 
l)roterts fourth amendment rights. The magistrate docs not have an opportunity 
to test the credibility of the person seeliing the warrant. He will have difficulty 
making any researching inquiry into the reliability of the facts presented to him 
since the affidavits often rely ujxm informant testimony. The magistrate is still 
further away from first-hand information concerning the reliability of the 
information. 

-More important the .standard for utilizing the procedure is too lenient. 'Wliat 
makes it "reasonable" to make an oral reque.st? If the law enforcement officer 
doesn't want to travel downtown to a court? If he got up late one day? If he 
would have to work overtime? There must be demonstrable urgency In any such 
use of this pi-ocedure—such as the imminent destruction of evidence, tlie possi- 
bility of fliglit and a need to keep the evidence under surveillance. 

On the other hand we have noted a very dangerous trend away from search 
warrants which tliis provision might help to stop. The Sui)renie Court has con- 
sistently .said that: "It is a cnrdinul rule that, In seizing gixxls and article.s, law 
enforcement agents must secure and use search warrants whenever reasonablv 
practicable." Trupiano v. United States, 334 U.S. 6»9, 705 (1948). The fundamental 
and unwavering principle underlying the Fourth Amendment is that searches 
conducted without a warrant are "per se unreasonable" subject only to narrow 
exceptions pre<licated on absolute neces.sity. such as a .search incident to an 
arrest, a protective pat-down search for wea)K)ns. the so-callwl automobile ex- 
ception, the plain-view exception or the hot-pursuit exception. Nonetheless, the 
federal government bus recently taken the positi<m that the Fourth Amendment's 
warrant re(iuireinent is the exception rather tlian the rule. The most recent and 
blatant example of tliis is the Brief filed on behalf of the United Shites in 
fnitrd Slalcg v. Chndwick. ."):?2 P. 2d 77.3 (1st Cir. 1070) ceit. granted. Docket 
Xo. 7.T-1721, involving a warrantless search of a footlocker seized at a train 
station on probable cau.se to believe it contained contraband and incident to the 
warrantless arrest of the apparent owners. The footlo<'ker was not going to run 
away by itself. There was no danger of its removal and tliere was ample time to 
secure a warrant. Xevertheless the Government has urged the Supreme Court 
to hold that notwithstanding 100 years of Supreme Court decisions to the con- 
trary, warrantless .searches are not presumptively unreasonable and that a 
warrant is never requiretl to conduct a search, even though there may be ample 
opporttmity to obtain one, except for the search of private homes and offices not 
Incident to arrest. 

Similarly the government has taken the position in another Supreme Court case. 
United States v. Ramsey, 538 F.2d 415 (D.C. Cir. 1976) cert, granted. Docket No. 
76-167, that law enforcement officials may open international letter mail without 
a warrant. In that case a letter was opened by customs officials without a warrant 
despite the fact that there was no possil)llity of its removal or disappearance 
and there was ample time to get a warrant. The Government's argument is that 
these searches ought to be judged against only the Fourth Amendment's pro- 
scription of "unreasonable searches" and that ani/ such .search is reasonable. The 
bottom line is that any search which a law enforcement officer believes Is neces- 
sary is a reasonable search even without a warrant. 

Congress should not let this development go by without response. The Fourth 
Amendment Is a vital protection for the privacy rights of all Americans and tJie 
warrant procedure Is a most Important procedure for protecting Fourth Amend- 
ment rights. If Congress establishes an oral search warrant procedure, it should 
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declare Its legislative intent (1) that search warrants must be the rale rather 
tiian the exception; (2) the recent trend of the cases iu wideuing exceptions to 
the search warrant rule is disapproved; (3) the exceptions to the warrant re- 
quirenieut must be zealously and narrowly drawn; (4) they should not be ex- 
tended beyond narrow limits and (5) those who seek the exemption must show 
that the exigencies of the situation require their application. 

Only with this kind of quid pro quo should Congress even consider imple- 
menting an oral search warrant procedure. 

Mr. MANN. Our next witness is Mr. William Leibovitz, a member of 
the board of directors of the New York Criminal Bar Association, 
here representing that association. 

Your written statement will be made a part of the record. 
You may proceed as you see fit. 

TESTIMONY OF WILLIAM LEIBOVITZ, ESQ., ON BEHALF OF THE NEW 
YORK CRIMINAL BAR ASSOCIATION 

Mr. LEiBOvrrz. Thank you. 
I am appearing on behalf of the New York Criminal Bar Associa- 

tion. We are an association of attorneys who are actively engaged in 
the practice of criminal law in the Federal and State courts. The 
persons I speak for represent a broad range of experience and serv- 
ice throughout the criminal justice system, including some former 
Federal and State prosecutors as well as former and present public 
defenders of the indigent, and also those who defend the not-so- 
indigent. 

I want to say I realize the subcommittee has already heard a great 
deal of comment from speakers on rule 24, but I do ask you to bear 
with me so that the point of view of our bar association can be made 
known. 

There can be little doubt that a reduction of peremptory challenges 
as provided in proposed rule 24 is really a negation of our system of 
trial by jury. In the typical Federal trial where such challenges avail- 
able to the accused would be reduced fi"om 10 to 5, the prospect of 
achievmg a fair 12-person jury would be effectively canceled. The 
sixth amendment right to "trial by an impartial jury" simply becomes 
meaningless without sufficient challenges against potential bias. 

Neither the history of our jury system nor its daily operation in the 
Federal courts would justify this unfortunate encroachment. It is 
ironic that in 5 months' time revised rule '24 will become law, unless 
the Congress intervenes, when in fact the weight of legal history, and 
of practical reality known to those who work in the courts, strongly 
contradicts the wisdom of this revision. 

To begin with, it is germane to ask whether the right to exercise 
peremptory challenges is actually substantial and necessary, or is it a 
hollow formality that we should eliminate or alter, as does rule 24, 
for the sake of so-called expediency. 

It; will come as no surprise tliat the Supreme Court has from time 
to time throughout its history confronted this very question. Speak- 
ing for the Court, Justice Byron White has observed: "The persistence 
of percmptories and their extensive use demonstrate the long and 
widely held lx»lief that peremptory challenge is a necessary part of 
trial by juiy." Swain v. Alabama, 380 U.S. 202, 219 (1965). Justice 
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Wliite added that: "The denial or impairinont of the right is reversible 
error without a showing of prejudice." 

In Swain the Court describes the use of peremptory challenges as a 
necessity that is indigenous to the "pluralistic society" of the United 
States. Such challenges "are freely used and relied upon in this coun- 
try, perhaps because juries here are drawn from a greater cross-section 
of a heterogeneous society." The Court expresses its belief that: "the 
peremptory satisfies the rule that to perform its high function in the 
best way 'justice nnist satisfy the appearance of justice.' " 

No more pertinent answer can be given to the present revision of 
rule 24 than the view expressed by an earlier Supi-eme Court, which 
said that the peremptorv challenge "is," in their words, "one of the 
most important of the rights secured to the accused * * • Any sys- 
tem for the impaneling of a jury that prevents or embarrasses the full, 
unrestricted exerci.se bv the accused of that right, must be con- 
demned." Poinferv. UmfpilStates, 1.51 U.S. .'?0fi.408 (1894)._ 

The revision of rule 24 is unsupportable not only in principle but 
in actual practice. In the Swain case, the Court aptly noted that the 
mere close questioning of a juror on voir dire may arouse the juror's 
resentment. In the absence of sufficient grounds to challenge for cause, 
the accused may have to exercise a peremptory challenge to remove 
that hostility. 

Consequently, coimsel would seriously hesitate to risk the searching 
questions that might lead to challenges for cause or »amble on chal- 
lenges for cause which might fail, without peremptories to challenge 
those jurors. In the words of the Court: 

Tlie very availaliilitj- of iiereinptorles aIlow.s coiin.sel to ascertain the possi- 
bility of biiu? thrwigh probing questions on tlie voir dire .and facilitates the exer- 
cise of challenges for cause by removing the fear of incurring a juror's hostility 
through examination and challenge for cause. 

If revised rule 24 was intended to conserve the courts' time by re- 
ducing available challenges, that premise is simply erroneous. It would, 
of course, be untenable to dilute the right of trial by jury as a de- 
vice for saving time in any event. However, juiy selection in Federal 
court is not a burden on tlie court's time under present rule 24. 

A few weeks ago, in anticipation of this appearance, I decided to 
compare the experience of knowledgeable Federal court personnel 
with my own experience in Federal court, which has been that jury 
selection with few exceptions is streamlined and swift. I spoke with 
the jury clerk of the southern district of New York, the jury clerk 
of the eastern district of New York, which are two of the busiest 
districts in the country, the deputy courtroom clerk of the district 
judge who is known to have the busiest trial calendar in the eastern 
district, and finally to an assistant U.S. attorney in the criminal divi- 
sion of the eastern district whose full-time occupation is the prosecu- 
tion of criminal trials. 

I asked each of these persons how long tlie average jury selection 
took from beginning to end, in their district courts in the criminal 
cases with which they have personally dealt. The jury clerk of the 
southern district informed me that although time varies according 
to the type and complexity of the case, the average jury selection in the 
southern district takes, as an outside figure, from 2 to 3 hours. 
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The iury clerk of the eastem district advised mc that jury selection 
there in criminal trials averages approximately 2 hours, and longer 
periods are a rare exception. 

The assistant U.S. attorney stated that in his trials the total time 
for jui-y selection was rarely longer than 11/4 hours. 

And finally, the deputy" courtroom clerk, who observes every jury 
selection held in his judge's courtroom, informed me that jury selec- 
tion in his courtroom in criminal cases averages li^ hours. He also 
noted that within the past year his judge tried a criminal case in which 
there were 22 defendants, and the entire jury selection took li^ hours 
from beginning to end. 

In the rare case where jury selection is lengthy, there usually are 
special problems that justify and explain it, sucli as pretrial publicity, 
complex issues of fact or, in many cases, the reluctance of jurors to 
serve in a long trial. 

So, I respectfully submit to you that there is not and need not be a 
time problem in jury selection under present rule 24. 

It is also very difficult to comprehend how the proponents of revised 
rule 24 apparently came to believe that a reduction of challenges was 
necessary to prevent defendants from "systematic elimination of mem- 
bers of a given group from tiie jury." That conclusion is exactly 180 
degrees out of phase. The reverse circumstance holds true; namely, 
that groups such as nonwhites and others are regularlj- challenged by 
prosecutors, rather tlian by defendants. 

Courtroom lawyers know firsthand that nonwhites are often system- 
atically excluded by the prosecution. However, reported cases have also 
verified it. In the ^wain case. 26 percent of the community were black 
but no black juror had ser\ed on a trial jury in over a decade. In that 
trial six blacks were challenged peremptorily by the prosecutor and no 
blacks served. 

In United States v. XcK-man—Y. 2d—(2d Cir. Jan. 25,1977), which 
is a very recent case, the prosecutor in Connecticut had peremptorily 
challenged the only four available blacks. The district judge held that 
discriminatory exclusion of blacks was being practiced by the prosecu- 
tor in that Federal district of Connecticut. 

While in both of these cases the appellate court found insufficient 
evidence of systematic discrimination for purposes of defeating the 
prosecutor's peremptory challenges, there was still clear evidence of 
concerted exclusion of blacks by prosecutors, whatever their reasons 
may liave been. 

In fact, peremptory challenges actually replace challenge.s for cause 
which cannot be clearly shown but where some evidence of potential 
bias exists. In more tlian two-thirds of all Federal districts the trial 
judge, rather than counsel, conducts the voir dire examination. Espe- 
cially in those districts, because of the distance between counsel and 
i"uror, it is quite difficult for counsel to demonstrate that a suspected 
•ias is challengeable for cause. 

Xevertheless, in jury selection bias is found in many forms and from 
many sources. Jurors can be prejudiced toward the particular issues 
of a prosecution; by a defendant's physical appearance; by whether he 
is on bail or under courtroom guard: by pretrial publicity; by etlmic 
and racial factors. We confront tlie same people wlio vote ethnically 
and racially in political elections. 
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Bias emanates from the economic diflferences between people; from 
the influence of one's occupation or that of a relative; from political 
views; from having been the victim of a crime; from previous jury 
service; from conceptual differences with such principles as presump- 
tion of innocence, burden of proof, and reasonable doubt. 

Potential jurors are often too compliant to resist the aura of govern- 
mental authority; or too dull-minded to absorb the issues of fact and 
follow the law; or too timid or fearful to assert their views in the jury 
room. 

All of these factors and many more enter into the equation of select- 
ing a fair and impartial jury. And these are among the practical neces- 
sities of our jury system which revised rule 24 appeal's to ignore. 

Experience tells us that the peremptory' challange is the lifeblood of 
an impartial jury. Jurors do not readily admit biases openly, and a 
challenge for cause is rarely achieved. The fact is that a trial judge 
has such broad discretion to reject a challange for cause that siich 
challenges are just not dependable as an ultimate means of excluding 
bias. 

One gaphic example occurred in Frazier v. United States, 335 U.S. 
497 (1949). a case often cited by other courts as authority for refusing 
challenges for cause. In Frazier a majority of the Supreme Court re- 
jected tihe validity of a challenge for cause by the accused whose jury 
was comprised entirely of Government employees, including one juix)r 
and the wife of another juror who were employed by the same Federal 
agency charged with enforcing the law which the accused had .sup- 
posedly violated. 

The diasentinsr opinion of Justice Jackson, with understated recog- 
nition of a trial lawyer's pained ^new of that result, said: "On one 
proposition I should expect trial lawyers to be nearly unonimous: That 
a jury, every member of which is in the hire of one of the litigants, 
lacks something of being an impartial jury." 

I should like to assure you that the law reports abound with other 
cases in which Federal courts have refused to sustain challenges for 
cause to jurors whose potential for bias was appnrent. Some of the 
modern court cases in which jurors were foimd not challengeable for 
cause included the following: 

A prospective juror stated that he would give more credibility to an 
FBI a<rent than to any other witness. That was found to be not chal- 
lenjjeable for cause. 

Tn another case jurors learned of a defendant's past felony con- 
victions which were not admissible since the defendant did not testify. 
The jurors claimed they would not consider that information in their 
verdict. 

In a prosecution for armed bank robbery the court approved as 
jurors three, persons who included the wife of a bank official, a former 
police officer, and the wife of another police officer. 

Tn still another case a juror wns the brother of a U.S. Marshal of 
the same court where the trial was beinsr held. 

Finally, two jurors had sat on the jurv in a previous similar case 
in which some of the same prosecution witnesses also testified. 

The Frnpjrr case and nil of these other cases, in my view, demon- 
strate that even reasonable judges are often unaware of or insensitive 
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to the realities of jury biases, which the accused and his lawyer are 
able to recognize, perhaps because of their close relationship with and 
knowledge of the case. In the face of this reality, the accused should 
not be rendered helpless to remove potential bias because of insufficient 
available peremptory challenges. 

Moreover, rule 24 should, if anything, be changed to allow the de- 
fendant more challenges than the Government in every instance, rather 
than equal challenges. Legal precedent strongly supports a greater 
number of challenges for the defendant. As recently as January of this 
year the U.S. Court of Appeals for the second circuit recognized that 
when it said: 

The right to peremptory challenges is of great importance, botli of the Govern- 
ment and to the defendants—but mostly to the defendants, because they are 
personally involved in the result of the trial and for this reason usually have 
more of the peremptory challenges than the Government. These challenges pro- 
vide one of the most effective assurances that a party will have a fair and im- 
partial jury. 

A larger number of jury challenges for the defendant is but a small 
concession for the imbalance of power between him and the Govern- 
ment. As to the reason for trial by jury, the Supreme Court has said 
in the well-known case of Duncan v. Louisiana, and I quote: "A right 
to jury trial is granted to criminal defendants in order to prevent 
oppression by the Government." 

It is, therefore, absolutely consistent with the purpose of trial by 
jury, as a protection against Government, that the defendant have 
more available challenges than the Government. 

The fact that revised rule 24 would allow tlie defendant additional 
challenges, in the court's discretion, could never compensate for the 
proposed reduction of challenges. In matter of jury selection the court 
so often resolves its discretion against the defendant, as in the case of 
challenges for cause. 

And for similar reasons we oppose that provision which emjwwers 
the court to increase the Government's challenges. A^ain, the jury trial 
was meant to protect the accused against the mighty powers of the 
Government. The Government needs no more power or advantage than 
it already has. 

We also oppose the new provision that a request for additional 
challenges be made no later than 1 week before trial. The grounds of 
a request for additional challenges may well arise during jury selec- 
tion itself. The defendant should be allowed to request more chal- 
lenges at any time during jury selection. 

I might also point out that the proposed required motion would 
proliferate motion practice before the Federal courts, which is pre- 
cisely what courts have wanted to diminish. 

We ask, then, that you, the Congress, act now to prevent the cur- 
tailment of peremptory challenges which the revised Federal rule will, 
otherwise, bring about. The new rule, quite simply, would render al- 
most meaningless the word "impartial" in the sixtli amendment phrase 
"trial by an impartial jury." 

My colleagues and I urge you not to let that happen. 
Mr. MAXX. Thank you, Mr. Leibovitz. 
Mr. Wiggins ? 
Mr, WiGoiNs. No questions. 
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Mr. MAXN. Mr. Hall. 
Mr. HALL. NO question!?. 
Mr.MAxx.Mr.Hyde? 
'Sh: HYDE. NO other than to compliment the witness on an excellent 

statement. I couldn't find a thing to disagree with. 
Mr. MANN. Mr. Gudger. 
Mr. GUDGER. I would like to ask a general question, Mr. Ijeibovitz. 

This pre<«dent that you have in your st^itement in the Federal courts 
of requiring that all voir dire questions be posed by tlie trial judge 
seems to me to militate for the need of greater number of peremptory 
cliallcnges. that is the practice that probably wonld l)e the necessity 
where trial counsel himself, defense counsel himself, gets to question 
the juror for determination of bias, thereby bringing the matter into 
a for cause circumstance. 

Now, how long has it been since New York allowed trial counsel to 
participate in the voir dire? 

Mr. LEIBOVTTZ. I heard the previous speaker say that no judges 
allow that. 

I think on very, very rare occasions in New York, certain judges 
have experimented with it. The last one I know who did in the eastenx 
district stopped it last year. 

I don't know when the practice was instituted. 
I do know though that the inability of counsel to speak directly to 

the prospective juror is a very defeating procedure because what it 
really does is to preclude the attorney who has knowledge of the case 
from posing the questions in a meaningful way. 

Some judges do accept questions and ask them in the words of 
counsel. 

But even the changing of a word here or there can make a very 
serious difference. 

I don't know the answer to when that practice was instituted. I may 
say, however, that you stated that in those districts where counsel do 
speak directly to the juror, maybe less challenges would he necessary. 

In State courts, we examine jurors directly. It doesn't diminish the 
need for peremptory challenges, it merely increases the chance to 
expose bias. 

Mr. GUDGER. For cause can be asserted. 
Mr. JjT.moviTZ. Yes. 
Mr. GUDGER. You mention this Frazier case in the transcript, and 

I am not familiar with it. page 8. Was this a challenge to the array or 
to each individual juror, this being the case where it seems everyone on 
the panel had some employment connection with the U.S. Govern- 
ment? 

Mr. LEiBOvnz. I believe that challenge was made for cause to the 
entire 12 seated jurors. 

Mr. GUDGER. Not on a breakdown, individual by individual? 
Mr. TjF.TRoynz. I don't believe it was. T think what happened was 

that counsel was suddenly aware that he had a jurA- of 12 Government 
employees, including the ones I mentioned who were working for the 
Agency involving the law that was being prosecuted. He suddenly 
realized that he couldn't go on and try to get through that situation 
without a challenge for cause. 
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Mr. GtJDGER. Did the majority opinion, and I am not familiar with 
the case, hold that he had not protected his challenge because he had 
not made it an individual by individual cause. 

Mr. LEIBOVITZ. I believe that to some extent they did. But tlieir 
opinion was nevertheless decided sufficiently on the merits so that the 
four dissenters who included Justice Frankfurter, as well as Jacknon, 
I believe, felt that the majority opinion had overlooked the basic 
problem of defense counsel's effort to secure a neutral jury in this case, 
which, to say the least, could not have been had under those 
circumstances. 

Mr. GuDGER. Is it your opinion, counselor, that given a situation 
where there is an imbalance, and you suggest an imbalance if the State, 
tlie Government and defense have equal cliallenge, equal number of 
challenges, is it your contention that defense counsel, confronted with 
that problem, is forced then into a position of utilizing more motions, 
seek changes of venue and such devices to protect himself ? 

Mr. LEIBOVITZ. Very nmch so; I think what will happen if the 
revised rule takes effect is that counsel will be forced, as they have 
never been before in my experience, to begin not only the kind of 
motion practice you have referred to, but they will increase by a great 
deal the amount of time it takes to select a Jury because they will have 
to use the last ditch effort of trying to elicit enough information to 
establish that challenge for cause. 

And the only way that can be done is by submitting tons of questions 
to the court and making a record if the court refuses to ask those ques- 
tions. I think that will immeasurably increase the time of the court. 

Mr. GuDGER. So, it is your contention that, rather than the reduction 
of challenges and equal balance of challenges having the eftcrt of 
reducing time in trial, it is going to have an overall impact to the exact 
reverse? 

Mr. LEIBOVTTZ. That is my opinion, and it is the opinion of most 
experienced trial counsel I have spoken with. 

Mr. GuDGER. That would be time both on motions practiced before 
trial, motions to suppress and other matters would be pursued more 
diligently and your practice during the trial in trying to make sure 
that your voir dire is exhaustive ? 

Mr. LEIBOVITZ. Absolutely. 
One thing, if I may add this, is that coimsel will request hearings 

in which the court will be asked to conclude that special circumstances 
exist, where these additional challenges are absolutely necessary. That, 
in itself, could be as long as the entire jury selection. 

Mr. GuDGER. Thank you. 
Mr. MANX. Mr. Evans ? 
Mr. EVANS. I have no questions, Mr. Chairman. 
Mr. MANN. Thank you very much. We appreciate your appearance 

here. 

STATEMENT or WHUAM LEIBOVITZ ON BEHALF OF THE NEW YOBK CKIMISAL 
BAB ASSOCIATION 

Honorable Chairman and honorable member!)i of the sabcommlttee; My name 
la William Leibovitz. I am appearing on behalf of the New York Criminal Bar 
Association on whose board of directors I serve. 
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We are an association of attorneys who arc actively engaged In criminal law 
practice In the Federal and State courts. The persons I speak for represent a 
broad range of experience and service throughout the criminal justice system, 
including some former Federal and State prosecutors as well as former and pres- 
ent public defenders of the indigent, and also those who defend the not-so- 
indigent 

There can be little doubt that a reduction of peremptory challenges as pro- 
vided in proposed rule 24 is really a negation of our system of trial by jury. 
In the typical Federal trial where such challenges available to the accused would 
be reduced from 10 to 5, the prospect of achieving a fair 12-per80n jury would be 
eflfectlvely cancelled. The sixth amendment right to "trial by an impartial jury" 
simply becomes meaningless without sufficient challenges against potential bias. 

Neither the history of our jury system nor its daily operation in the federal 
courts would justify this unfortunate encroachment. It is ironic that in five 
months' time revised Rule 24 will become law unless the Congress intervenes, 
when In fact the weight of legal history, and of practical reality known to those 
who work in the courts, strongly contradicts the wisdom of this revision. 

To begin with, it is germane to ask whether the right to exercise peremptory 
challenges Is actually substantial and necessary, or Is it n hollow formality 
that we should eliminate or alter, as does Rule 24. in the name of expediency? 

It will come as no surprise that the Supreme Court has from time to time 
throughout its history confronted this very question. Speaking for the Court, 
Justice Byron White has observe<l: "The persistence of peremptories and their 
exten.slve use demonstrate the long and widely held belief that peremptory 
challenge is a necessary part of trial by jury." Strain v. Alabama, 380 U.S. 202, 
219 (196.5). Justice White added that: "The denial or impairment of the right 
is reversible error without a showing of prejudice" (at p. 219), which the 
Supreme Court had previously declared in 1892 in Lewis v. United States (146 
U.S. 370,376). 

In Swain the Court describes the use of peremptory challenges as a necessity 
that is indigenous to the "pluralistic society" of the United States. Such chal- 
lenges "are freely used and relied upon In this country, perhaps because juries 
here are drawn from a greater cross-section of a heterogeneous society" (at 
p. 218). The Court expresses its belief that: "the peremptory satisfies the rule 
that 'to perform its high function in the best way justice must satisfy the ap- 
pearance of justice.'" 

No more pertinent answer can be given to the present revision of Rule 24 
than the view expressed by an earlier Supreme Court, which said that the 
peremptory challenge "is one of the most Important of the rights secured to 
the accused .... Any system for the Impanelling of a jury that prevents or 
embarrasses the full, unrestricte<l exercise bv the accused of that right, must be 
condemned." Pointer v. United States, 151 U.S. 396, 408 (1894). 

The revision of Rule 24 Is unsnpportable not only in principle but In actual 
practice. In Swain v. Alabama, supra, the Court aptly noted that the mere 
close questioning of a juror on voir dire may nrotisp the juror's resentment. In 
the absence of sufficient grounds to challenge for cau.se, the accused may have 
to exercise a peremptory challenge to remove that hostility. Consequently, coun- 
sel wotitd seriously hesitate to risk the searching questions that might lead to 
challenges for cause, or gamble on challenges for cause which might fall, with- 
out peremptories to challenge those jurors. In Swain v. AIabam<i the Court 
concluded that: 

"(The] very availability of peremptories allows counsel to a.scertain the pos- 
sibility of bias through probing questions on the voir dire and facilitates the 
exercise of challenges for cause by removing the fear of incurring a juror's 
hostility through examination and challenge for cause." (Pp. 219-220). 

If revised Rule 24 was intended to conserve the court's time by reducing avail- 
able challenges, that premise is erroneous. It would, of course, he untenable to 
dilute the right of trial by jury as a device for saving time In any event. However, 
jury selection in federal court is not a burden on the court's time under present 
Rule 24. 

.V few weeks a^o I decided to compare the exjierionce of knnwlodceaWe federal 
court personnel with my own experience in federal court, which has been that 
Jury selection with few exceptions is streamlined and swift. I spoke with the 
Jury Clerk of the Southern Tli.striet of New York, the Jury Clerk of the Kastem 
District of New York, which are two of the busiest districts In the country, the 
deputy courtroom clerk of the dlstrlft judpre who is known to have the busiest 
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trial calendar In the Eastern District, and finally to an Assistant United States 
Attorney In the Criminal Division of the Eastern District whose full-time occupa- 
tion is the prosecution of criminal trials. 

I asked each of these persons how long the average jury selection took from 
beginning to end, in their district courts in the criminal cases with which they 
have personally dealt. The Jury Clerk of the Southern District informed me that 
although time varies according to the tyi» and comple.xlty of the cases, the 
average jury selection in the Southern District takes 2-3 hours. 

The Jury Clerk of the Eastern District ad\ised me that jury selection there 
in criminal trials averages approximately 2 hours, and longer periods are a rare 
exception. The Assistant U.S. Attorney stated that in his trials the total time 
for jury selection was rarely longer than 1% hours. The deputy courtroom 
clerk, who observes every jury selection held in his judge's courtroom, Informed 
me that jury selection In his courtroom in criminal cases averages IVi hours. lie 
also noted that within the past year his judge tried a criminal case in which 
there were 22 defendants, and the entire Jury selection took l'/2 hours. 

In the rare case where jury selection Is lengthy, there usually are special 
problems that justify and explain it, such as pretrial publicity, complex Issues of 
fjict or the reluctance of jurors to serve in a long trial. 

I resiiectfully submit to you that there is not and need not be a time problem 
in jury selection under present Rule 24. 

It is also very difficult to comprehend how the proiwnents of revised Rule 24 
ever came to believe that defense attorneys, rather than prosecutors, tend to 
ch>illenge nonwhite jurors. That conclusion is exactly 180 degrees out of phase. 
The reverse circumstance holds true, namely, that nonw^hltes are regularly chal- 
lenged by the prosecution. 

Courtroom lawyers know firsthand that nonwhites are often systematically 
excluded by the prosecution. However, reported cases have also verified It. In 
Swain v. Alabama-, supra, 26% of the community were black but no black juror 
had served on a trial jury In over a decade. In that trial 6 blacks were challenged 
peremptorily by the prosecutor and no blacks served. 

In United States v. Nexvman,  F. 2d  (2d Cir. Jan. 1977), the pros- 
ecutor had peremptorily challenged the only 4 available blacks. The district 
judge held that discriminatory exclusion of blacks was being practiced by the 
prosecutor in that federal district of Connecticut. 

While in both of these cases the appellate court found insufficient evidence 
of systematic discrimination for i>urposes of defeating the prosecutor's peremp- 
tory challenges, there was still clear evidence of concerted exclusion of blacks by 
prosecutors, whatever their reasons. 

Peremptory challenges actually replace challenges for cause which cannot be 
clearly shown but where some evidence of potential bias exists. In more than 
two-thirds of all federal districts the trial judge, rather than counsel, conducts 
the voir dire examination. Especially in those districts, because of the distance 
between counsel and juror, it is quite difficult for counsel to demonstrate that 
suspected bias is challengeable for cause. 

Nevertheless, in jury selection bias is found in many forms and from many 
sources. Jurors can be i)rejudiced towards the particular Issues of a prosecution; 
by a defendant's physical api)earance; by whether he is on bail or under court- 
room guard ; by pretrail publicity; by ethnic and racial factors (we confront the 
same people who vote ethnically and racially in political elections). 

Bias emanates from the economic differences between people; from the influ- 
ence of one's occupation or that of a relative; from political views; from having 
been the victim of a crime; from previous jury service; from conceptual dis- 
agreement with such principles as presumption of innocence, burden of proof, 
and rea.sonable doubt. 

Potential jurors are often too compliant to resist the aura of governmental 
authority; or too dull-minded to absorb the issues of fact and follow the law; 
or too timid or fearful to assert their views in the juryroom. 

AH of these factors and many more enter Into the equation of selecting a fair 
and impartial jury. The.se are among the practical necessities of our jury system 
which revised Rule 24 appears to Ignore. 

P'xperience tells us that the peremptory challenge is the lifeblood of impartial 
jury selection. Jurors do not readily admit bia.'!es openly, and a challenge for 
cause Is rarely acliievcd. The fact is that a trial judge has such broad discretion 
to reject a challenge for cause that such challenges are just not dependable 
as an ultimate means of excluding bias. 
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One graphic example occtirred in Frazicr \. Vnitrd States, 335 U.S. 497 
(1949), a case often cited by other courts as aiitliority for refusing challenj;es 
for cause. In Frazicr a majority of the Supreme Court rejected the validity of 
a challenge for cause by the accused whose jury was comprised entirely of 
government employees, including one juror and the wife of another juror who 
wero employed by the same federal agency charged with enforcing the law 
which the accused had supposedly violated. 

The dissenting opinion of Justice Jacli.son, with understated recognition of a 
trial lawyer's pained view of that result, said: "On one proposition I should 
expect trial lawyers to be nearl.v unanimous: that a jury, every memlKT of 
which is in the hire of one of the litigants, laclcs something of being an impartial 
jur.v." (At p. .514.) 

I should lilte to assure you that the law reports abound with other cases in 
which federal courts liave refused to sustain challenges for cause to jurors 
whose potential for bias was apparent. Some of the cases in which jurors were 
found not challengeable for ca\ise included tlie following: 

A prospective juror stated tliat he would give more credibility to an FBI ascnt 
than to any other witness. United States v. Cross, 474 K.2d 1045 (5th Clr. 1973). 

Jurors learned of a defendant's past felony convictions which were not admi.<:- 
sible since the defendant did not testify. The jurors claimed they would not 
consider that information in their verdict. Murphy v. Florida, 3C3 F.Supp. 1224 
(S.D. Fla. 1973), «j(r'd, 495 F.2d 553. 

A juror said he perhaps Imd some prejudice against defendant's attorney, but 
would be fair. Bateman v. Vnited States, 212 F.2d 61 (9th Cir. 1954). 

In a prosecution for armed banl^ robbery the court approved as jurors throe 
persons who included the wife of a banlv official, a former police officer and tlie 
wife of another police officer. Jlikus v. Vnited Slates, 433 F.2d 719 (2(1 Cir. 
1970). 

A juror was the brother of n U.S. Marshal of the same court where the frinl 
was being held. Vvited Stales v. Gerhart, 275 F.Supp. 443 (S.D. W.Va. 19«7). 

Two jurors had sat on the jury in a similar case in which some of the same 
prosecution witnesses aUso testiHed. Government of Virgin Islands v. Williams, 
476 F.2d 771 (3d Cir. 1973). 

The.se cases and Frazicr v. United States, supra, (all jurors were government 
employees) in my view demonstrate that even reasonable judges are often 
unaware of or insensitive to the realities of jury Jiia.^es, which the iicruscd and 
his lawyer are able to recognize, perhaps because of their close relationship with 
and knowle<lBe of the case. In the face of this reality, the accused should not he 
rendered helpless to remove potential bias because of insufficient available 
peremptory challenges. 

Moreover, Rule 24 should, if anything, be changed to allow the defendant more, 
challenges than the Government in every instance, rather than equal challenges. 
Ijegal precedent strongly supports a great number of challenges for the defend- 
ant. As recently as .Tanuary of this year the t'.S. Court of Apjwals for (he Sec- 
ond Circuit recognized that: 

"The right to peremptory challenges is of great importance, both to the Gov- 
ernment and to the defendants—but mostly to the defendants, because they are 
personally Involved in the result of the trial and for this reason usually have 
more of the peremptory challenges than the Government. These challenge-; pro- 
vide one of the most effeftive assurances that a party will have a fair and im- 
partial jury." Vnited States v. Neicman, supra, at n. 8. 

A larger number of jury challenges for the defendant is but a small conces- 
sion for the imbalance of power between him and the Government. As to the 
rea.son for trial by jury, the Supreme Court has said: "\ right to jury trial is 
granted to criminal defendants in order to prevent oppression by the Govern- 
ment." Dnncan v. Louisiana. 391 U.S. 14.'>. 155 (1968). It is, therefore, absolutely 
consistent with the purpose of trial by jury, as a protection against Government, 
that the defendant have more available challenges than the Government. 

The fact that revLsed Rule 24 would allow the defendant additional challenges, 
in the court's discretion, could never compensate fr)r the proposed reduction of 
challenges. In matters of jury selection the court so often resolves its discretion 
against the defendant, as in the case of challenges for cause. And for siniil.nr 
reasons we oppose that provision which empowers the court to increase the Gov- 
ernment's challenges. Again, the jury trial was meant to protect the accused 
against the mighty powers of the Government. The Government needs no more 
power or advantage than it already has. 
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We also oppose the new provision that a request for additional challenges be 
made no later than one week before trial. The grounds of a request (or addi- 
tional challenges may well arise during jury selection itself. The defendant 
should be allowed to request more challenges at any time during jury selection. 

We aslj, then, that you the Congress act now to prevent the curtailment of 
peremptory challenges which the revised Federal Rule will otherwise bring 
about. The new Rule, quite simply, would render almost meaningless the word 
"Impartial" in the Sixth Amendment phrase "trial by an impartial jury." My 
colleagues and I urge you not to let that happen. 

Ml-. MAXN. Our next witness is Prof. Melvin Lewis of the John 
Marsliall Law School in Chicago. He has appeared before this sub- 
committee several times, most recently in connection with the habeas 
corpus rules. 

We appreciate your previous contributions to the committee, Mr. 
Lewis. 

Mr. LEWIS. Thank you. 
Mr. MANN. Your statement will be made part of the record. 
You may proceed as you wish. 

TESTIMONY OF PEOF. MELVIN B. LEWIS, THE JOHN MARSHALL 
LAW SCHOOL, CHICAGO, ILL. 

Prof. LEWIS. Thank you. I am very grateful for the opportunity to 
contribute my views to your present deliberations. 

I am very, very sensitive to the thoughts articulated a little earlier 
by Mr. Hall. I find myself in total agreement with his impatience 
toward those who would pre-dicate a discussion of legal procedure upon 
a background which lacks meaningful time in the pits. I find his reac- 
tion really rather pallid alongside my own 'because of the fact that I 
am required to deal with such persons much more frequently than I 
would like. 

I do not ask your attention on the basis of the title "professor." I 
do not believe that in tliis forum it implies any claim to considera- 
tion. It is a title which I believe certainly anybody on the rostrum 
and probably anybody in the room with the sole exception of the other- 
wise talented gentleman to my immediate left, could have tomorrow 
morning for the asking. 

I seek your attention more because of the fact that I have indeed 
spent better than 23 yeare in the pits prior to obtaining my present 
exalted status in the ivory tower; and I think that there may be one 
of your group who could vouch for that fact. 

Mr. HYDE. Yes, I have tried, I don't know if we have ever tried any 
cases, but Mr. Lewis is known as a very fine trial lawyer in the Chicago 
area. 

Prof. LEWIS. That is very kind of you. 
Mr. HYDE. We may have opposed each other, I don't know. If we 

did, I'm sure I lost. 
Prof. LEWIS. If that had happened, sir, I should very much regret it. 

[Laughter.] 
I have said most of what I have to say in my written presentation 

in terms of a formal statement on the issues involved here. 
But tlie point that I would make to this committee and make very 

forcefully is this. If you were to seek an environment in which a pro- 
cedural safeguard provision is not susceptible to abuse, I think you 
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would have to go to martial law. Short of that, any procedure which 
the mind can conceive could be abused. And accordingly, if there were 
to be presented to this body a series of documented abuses with regard 
to any procedural safeguard, I would hope that the reaction of this 
botly would be to take such steps as might be necessary to obviate 
those abuses. 

But what has been presented to this body overall is a laundry list 
of potential abuses with few, if any, documented instances in which 
such abuses have occurred. This body is asked to forestall the i^ossi- 
bility that such abuses might occur by revising statutes in some cases, 
and rules of procedure in othei-s, which have been operative for decades 
without generating meaningful complaint. 

This body has heard some very forceful discussion of rules 6 and 24. 
I am advised that there is yet one additional very forceful and ex- 
ceptionally well reasoned critique of the voir dire limitations which 
will yet be brought before this body. 

Accordingly, with your indulgence, I would like to emphasize the 
other questions which have been commended to you by tne Judicial 
Conference. I would first turn if I might to rule 23, which provides 
essentially that in a criminal case, there shall bo a right to findings of 
fact only if such findings are requested in advance of the general 
finding. 

The question becomes immediately, what is evil is sought to be reme- 
died here ? ^Vliat is sought to be accomplished, what is me purpose be- 
hind such a proposal ? 

Fundamentally, a trial lawyer in deciding whether to take a bench 
or a jury trial is faced with the following choice. If he takes a jury 
trial, there will be memorialized for a reviewing court precisely the 
principles of law which were applied in that trial through the form of 
jury instructions. 

On the other hand, if he takes a bench trial, while the principles of 
law which were applied in reaching the detennination will probably 
not be memorialized, nonetheless he will have for the reviewing court 
if it should come to that a statement of the factual findings to which 
the law was applied. 

The proposal before you would obviate that right, and I can only 
ask again, to what purpose? There is nothing onerous about the entry 
of findings of fact in a bench trial. Nothing onerous about it at all. 

Wlien the judge enters a general finding he knows precisely or should 
Imow, what facts he is proceeding. A statement of considerably less 
than 5 minutes made orally from the bench, transcribed by the court 
reporter, satisfies the requirement of findings of fact. 

There is no suggestion before this body that that procedure ever has 
been abused or indeed that it is susceptible of abuse. 

In the face of that, this body is told that it must present criminal 
defendants with the unconscionable dilemma of either waiving their 
right to such findings or of saying to the judge in advance, "I confess 
to you that I reasonably expect to be found guilty here. Otherwise I 
would have no cause for findmgs of fact." 

Tlie only purpose of factual findings is to provide the reviewing 
court with a statement of the basis upon which the trial judge acted. 
Under the proposed rule, an accused must either admit that he believes 
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he will need appellate review, or, in the view of the draftsman of the 
proposal before you, he has waived that right. 

I very sincerely believe that there is quite literally nothing to be said 
in support of that concept. Certainly, if there is any rational basis for 
such a proposal that basis has not been articulated by the proponents 
of this rule. 

The communication given to this body contains a meaningful cita- 
tion only to the Rivera case. In Rivera, you are told, the request was 
not made until the sentence has been imposed. Technically that is true. 
Rivera was a 2-day trial. On the second day the defendant was found 
guilty and sentenced. The following day he was brouglit back because 
there had been some irregularity incident to his sentencing. 

And at tliat time he requested findings of fact. This is hardly what 
any rational person could call an imposition on the court. Particularly 
when wo consider, gentlemen, that the civil litigant is entitled to this 
as a matter of rig:ht without asking. It's his. Any civil litigant has the 
absolute right, without any request to findings of fact on the part of 
the trial judge. 

I can conceive of no rational basis upon which the much more heavily 
impacted criminal defendant should be denied the same right. 

Turning now to 40.1, the procedure for removal. This again is a 
solution in search of a problem. But the most serious aspect of this 
proposal in my judgment is its format and the manner m which it 
comes before this group. 

40.1 would accomplish a collateral repeal of a congressional statute. 
The statute, title 28, United States Code, section 1446(c), provides 
flatly that a removal petition may be filed at any time prior to trial. 
Congress considered that statute in terms of amendment in 1965 and 
the revisers' note in the United States Code Annotated discussing the 
action taken by the Congress at that time preserving the right to file a 
removal petition at any time before trial, leaves no doubt that the 
congressional action was deliberate. 

In the revisers' words, this provision was retained "to protect Fed- 
eral officers enforcing revenue or criminal laws from being rushed to 
trial in State courts before a petition for removal could be filed." 

This is what the Congress then had in mind. Now, if the Congress 
was mistaken on this, and I don't believe it for a second, but if it was, 
the proper forum for remedial action would seem to me to be the leg- 
islative process with the kind of input and discussion which this pro- 
posal today receives. But that has occurred only fortuitously, only 
because there were those among you who were sufficiently vigilant to 
be able to take a delaying action within the incredibly short time be- 
tween the transmission of these proposals and the time when they 
would otherwise have become effective at the conclusion of a legislative 
session, during a presidential election year. 

We are now considering the proposal. It could be argued that no 
damage therefore has been done. But if one were to be as preoccupied 
as apparently are the sponsors of these proposals with the potential 
for abuse, then one could not ignore the circumstances of the transmis- 
sion of this attempted repeal of a statute. 

I urge to this body that congressional statutory consideration and 
the judicial rulemaking power are not simply two alternative methods 
of achieving legislation. 
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The rulemaking power properly addresses itself to considerations of 
procedui-e. What we have here is effectively a statute of limitations 
and one whose restrictions may fairly merit the term ''unreasonable."' 

On the substance of this proposed rule, let me say first that there are 
many districts in which a trip to Federal court involves a day's hard 
ride. In the Chicago area, I have tended to become spoiled and accus- 
tomed to the notion that the Federal court is 5 minutes away. But it's 
been very forcefully impressed upon me in other contexts that that 
simply is not true in a great many portions of the country. 

Ajid if in fact those few petitioner, and I emphasize "few," who 
believe that they have a bona fide cause for removal, ai-e to be sub- 
jected to a lO-day limitation during which under the terms of this 
proposal they could further be impacted within the State court with 
demands for discovery, with deadlines for the filing of motions, in- 
deed, with the actual commencement of trial, what we could have here 
would be quite literally a means of subversion of the very remedy 
itself. 

I would also point out to this body that the veiy vast bulk of re- 
moval petitions are filed on behalf of Federal officers. 

There has been cited within the transmission to this committee a law 
review article which is entitled, if memory serves, "Abuse of Proce- 
dure of Removal in State Criminal Prosecutions." 

That is rather a grim title. It implies a fairly pandemic misuse of 
a remedy. Knowing that no such assertion would be factually support- 
able, I took the trouble to look up that article. 

And I suppose the one item of usefulness that I could now have as 
an academician, would be to serve as a reviewer of that piece of writ- 
ing. I would point out to this body that although the law review arti- 
cle in question is entitled "Abuses of Procedure in Eemoval of State 
Criminal Prosecutions," the only instance of abuse which is cited 
within that article relates to a civil case, and civil removal would in 
no way be impacted by the proposal before this body. 

More than that, the claim of abuse in that case, while tenable, cer- 
tainly is not nearly so grave as the writer would suggest. 

A note of that kind is generally entrusted to an undergraduate 
somewhere around his third semester in law school. And in reviewing 
the article in question, I must say that an editorial board alert to its 
responsibilities probably would have excluded it, if for no other rea- 
son on the basis of fairly broad and undocumented assertions. 

But this again merely serves to call into question the basic lack of 
worth of the title "professor" in this context, and lest it become a term 
of opprobrium I will not pursue that thought further. 

I will simply say that here again we have a recommended proce- 
dure—in fact, almost a mandated procedure, but for the incredibly 
swift action taken by the Congress in the matter—whose effex-t would 
have been to place the criminal litigant at a very, very substantial dis- 
advantage similarly impacted. 

And what are we talking about here ? 
In the very article upon which the transmitter of the rules relies— 

it's a 1971 article—I was very surprised to find how many infrequent 
petitions were. For the years 1968 through 1971, there was substan- 
tially less than one annual criminal removal petition, substantially less 
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than one, per Federal district. Not per county; per Federal district. 
Substantially less than one. And I liave no hesitancy in urging to this 
body that tlie vast bulk of those were filed by the Government on 
behalf of Federal officers because the reach of this statute is so very, 
very limited as it applies to the private citizen. 

I therefore ask again, what is it which is sought to be accomplished 
by this change ? Is it possible there could someday be an abuse which, 
a more restrictive rule would forestall ? Yes; this is true. This is true 
with regard to absolutely any statute on the books. And I really cannot 
believe that the Congress will suffer itself to be persuaded that the 
potential for abuse should be grounds for modification of a procedure 
which has existed for years without any documented instance of abuse. 

As to rule 41, the search warrant by telephone, I will simply take 
i-efuge in my academic status and from the ivory tower from which 
I am req^uired to view such matters I will accept quite uncritically the 
proposition that what was intended here was not a further denigration 
of fourth amendment values, but rather a means of assuring that 
search warrants would indeed become more popular within the law 
enforcement fraternity. 

In that regard, however, I am fearful that I must report to this body 
that the commendable objective of the formulators of the proposal to 
encourage the use of search warrants may unintentionally be subverted 
by the language that they have elected to apply. 

To state that a telephonic application can be made and I think I 
have the language of the rule down, when circumstances make it 
reasonable to do so in the absence of a written affidavit, to state that is 
to generate the strong possibility that reasons may be found which 
have little if any relationship to any exigency in the normal sense of 
that term. 

And the problem can, I suggest, be avoided by a relatively simple 
change in the phrasing of that rule. 

The first clause need only read "Wlien hj reason of circumstances 
which could not reasonably have been anticipated, it is impractical to 
i-equire a written affidavit * * *." Phrased that way, I believe that the 
rule would indeed be likely to become a vehicle for encouraging the 
use of the warrant and a restoration of certain fourth amendment 
values which have suffered quite fearfully over the past few years. 

I cannot resist offering my views concerning certain colloquy which 
has occurred in my presence here today with respect to that pro\"ision. 

A surveilling agent who decides that he wants to get a warrant 
for a footlocker, a steamer trunk, a building, anything one might 
imagine, really is not in the position of having to leave his sui-veil- 
lance in order to go off and apply for the warrant personally. All he 
need do is to make a telephone call from his office, and a fellow agent 
will go before the magistrate with a routine affidavit citing the propo- 
sition that upon reliable information received, the grounds for the 
search exist. 

It is not necessai-y and has not been necessaiy for very, veiy many 
years, that the agent with firsthand knowledge of the grounds for 
search come forward as the affiant in support of the affidavit. Once 
the search warrant has in fact been issued, that fact can simply be 
relayed tclephonicnlly to the agent who had requested it. For that 

80-274—77 1.J 
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reason, viewed as a serious problem, I am fearful that the necessity 
for a telephonic search warrant is a little bit difficult to discern. But 
viewed as a vehicle for the vindication of fourth amendment values, 
I concede, yes, it can have a meaningful quantum of usefulness pro- 
vided only that it becomes very clear that tliis is not merely an alterna- 
tive to normal search warrant procedure, to be resorted to at the con- 
venience of the agent. 

Now, I am sure you have heard a great deal about rule 6. And in 
its application to grand jury procedure my view is somewhat differ- 
ent, I fear, from that of other persons who have spoken on this sub- 
ject at least this morning. I think that the proposed change to rule 6 
has the cart vei-y, very much in the wrong position as against the 
horse, because the grand jui-y is not there to assist the U.S. attorney. 
It is the other way around. The U.S. attorney is there to assist the 
grand jury. 

As tlie proposal would have it, disclosures may be made to such 
other government personnel as are neccssarj' to assist the attorneys 
for the government in the performance of their duties. 

When we say that, we are opening up a very, very large can of 
worms indeed because the duties of the U.S. attorney extend far 
beyond anything with which tlie grand jury legitimately may be 
concerned. The duties of the U.S. attorney extend to a broad spectrum 
of civil matters, matters as to which the grand jury has no proper 
concern. 

We have seen quite a great deal of case law over the last couple of 
years extolling the grand jury and offering justifications for the im- 
mense powere which it possesses. This package of rules is hardly the 
appropriate vehicle with which to address oneself to that concept. But 
the apologia for those powers is the proposition that the grand jury 
is; a citizens' inquiry, not a supine instrumentality of the prosecutor. 

This is the premise upon which we are proceeding. 
Now, one must ask oneself what is the necessity for rule 6 ? Never 

in the history of this country has it been suggested, for example, that 
a prosecutor may not give dictation to his secretary relative to matters 
occurring before the grand jury. And Dionino * and other cases make it 
very clear that the prosecutor is free to draw upon expertise from other 
agencies. 

Again, a solution in search of a problem. But if this provision is to 
be adopted I suggest at page 11 of my written presentation linguistic 
modifications which would be appropriate and minimally necessary to 
assure that this rule is not converted into a method for broadcast dis- 
semination of grand jury information across the entire spectrum of 
Federal agencies, and as well to assure that the grant jury itself does 
not become an instrumentality foi" such abuses. 

Essentially, I suggest that after the words "attorneys for the gov- 
ernment in the perfonnance of their duties," we insert the words, "on 
behalf of the grand jury." "Duties on behalf of the grand jury." 

And I urge that you further pro\'ide that the matter thus divulged 
shall not otherwise be disclosed. 

I shall not, as I say, take this committee's time with my comments 
on rule 24.1 endorse the views of those who find the proposal noxious. 

1 Vnited Statei v. DionMo, 410 D.S. 1 (1973). 
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But I will say only one thing in that general context. It has been 
commended to this body that restriction on the number of peremptory 
challenges will solve a meaningful time problem. I am in full accord 
with those who have told you that normal reasonable time for the se- 
lection of a Federal jury is an hour and a half, and it follows that to 
reduce the number of peremptory challenges by five would be most 
unlikely to speed t trial up by anything more than, oh, perhaps at the 
very outside, 20 minutes. 

We must balance that against the disadvantage of a procedure which 
would actually call the factfinding result into serious question. If this 
body or any other body which may be involved in the formulation of 
rules is indeed concerned with the time that a Federal trial, I commend 
to the attention of any such person 18 United States Code, section 350O, 
which requires an adjournment of anywhere from 10 minutes to an. 
hour following each prosecution witness while for the firet time the» 
prior statements of that witness are disclosed to defense counsel. 

Defense counsel must then take the time to read it over and prepare 
for his cross-examination. 

Section 3500 requires exactly that and if—and if in fact there is a 
concern with the length of time that a trial takes, I suggest that a very, 
very great deal more could be accomplished in that than ever could bo 
imagined by reducing the number of peremptory challenges. 

I am very grateful for the chance to have been heard. 
Mr. MANN. Thank you very much. 
Mr. Hall. 
Mr. HALL. NO questions, thank you very much. • 
Mr. MANN. Mr. Hyde. 
Mr. HTDE. No, I think it was a veiy comprehensive presentation. 

Thank you, Mr. Lewis. 
Mr. MANN. Mr. Gudger. 
Mr. GuDOER. Dr. Lewis, I would like to ask if in connection with 

Jencks Act,^ is it possible that should not be at the conclusion of the 
States examination of the applicable witness, but perhaps at some pre- 
trial time ? 

Prof. LEWIS. Yes, sir, beyond any question. 
Mr. GuDGEK. I had some feelings about that myself. Thank you very 

much. 
Mr. MANN. Mr. Evans ? 
Mr. EVANS. Sir, we had as a previous witness, Judge Becker, who 

made a distinction in cases in the revelation of grand jury findings to 
an agency, criminal grand jury findings to an agency on the basis of 
good faith if he found that good faith existed, that the grand jury 
was not impaneled for the purpose of finding out something for that; 
agency but for a legitimate question of a criminal matter, then ho 
allowed the grand jury findings to be used for that agency in civil 
proceedings. 

Do you in your opinion see any justification for the revelation of 
grand jury proceedings to be given to private civil agencies? 

Prof. LE\^^8. No, sir, I do not. Federal civil agencies have precisely 
the same discovery vehicles available to them as does any other liti- 

118 U.S.C. I 3500. 
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igant, and beyond that, sir, substantially greater resources with which to 
pursue those recommendations. 

I further believe that an inqnirj' as to whether a grand jury has 
addressed itself to a given subject matter in good faith is ahuost cer- 
tainly doomed. 

I cannot imagine that as a practical proposition there could be such 
an inquiry in meaningful terms. I can conceive of situations in which 
it might become patent that good faith was lacking. But I cannot 
imagine a situation in which one could say with any confidence that 
good faith had in fact been the motivation behind the convening of the 
grand jury in that context. 

I further would note, sir, as you yourself have intimated, that there 
is a very, very serious problem here under section 6002, the immunity 
statute. Under the Capetto case out of the seventh circuit, it is possible 
now under 6002 for any, in any civil action to which the Government 
is a party—any civil action, doesn't have to be criminal at all—for the 
U.S. Attorney to file a simple petition which the court has no discre- 
tion to refuse. This is an aspect by the way of immimity procedures 
which is not frequently fully apprehended, out it's generally held that 
the court's function here is ministerial. The Government wants the in- 
formation. That is alpha and omega. 

Very well. If a witness from whom the Government wants informa- 
tion in a civil proceeding claims his fifth amendment privilege—(or 
the remnant of it, frankly)—if he claims that the Government counsel 
need only submit his ritualized motion to the judge, who must grant it 
and that witness then must speak or go to jail. 

Now, having that weapon available in civil cases certainly to my 
mind completely obviates the necessity for further employment of the 
grand jury in that regard. 

I don't know really what was intended by the very broad immunity 
provision which was enacted as 6002. But I rather imagine that this 
Jjody would be surprised to find as I was surprised to find that it is 
available in civil cases and that in fact if the Government sues an indi- 
vidual litigant for any purpose at all, any civil matter, and has no evi- 
dence to support it except what it may obtain from the defendant to 
that action himself, the defendant can be forced to testify over his 
fifth amendment claim under penalty of contempt and whatever he 
says under those circumstances can be used as the basis for obtaining a 
civil remedy against him. 

This is shocldng. But I assure you that it is the present law. As I say. 
imder those circumstances I don't really believe that a Federal agency 
particularly needs grand jury procedures for any purpose other than 
criminal matters. 

However, if the grand jurj' is employed, it then becomes possible to 
obtain discovery to which the adversary is not privy. In civil proce- 
dure, the adversary is advised of any information obtained through 
formal discoveiy quite routinely as a matter of course. If the grand 
jury is used, the litigant opposing the Government would not know 
what information had been elicited unless and until that information 
actually was used in the civil proceedings in court. 

I hope that answers your question, sir. 
Mr. EvAxs. Oh, it does very explicitly. Let me ask you one other 

thing and it may not be exactly on point, but have we not by statute 
amended the Constitution? 
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Mr. LEWIS. Sir, the Constitution is a bunch of words. And I say that 
veiy reluctantly. I say it as a man who on several occasions has raised 
his right hand and sworn to preserve, protect, and defend the Consti- 
tution against all enemies, foreign and domestic, and then has gone 
forth with a total lack of moderation to attempt to do exactly that. 

But as it now clear to me, the Constitution is words. And it means 
what its interpreters tell us that it means. When a court decision comes 
down the words on the Constitution don't change. But its thrust, its 
impact can be immensely modified. 

Sir, I would like to believe that those who were responsible for the 
promulgation of the Constitution in its original form probably would 
not recognize, certainly would be oflFended by many of the things that 
are done under that document today. 

Mr. EVANS. NO further questions. 
Prof. LEWIS. You asked me. 
Mr. MANN. I understand your suggested language changes to 41(c). 

As you were describing about how, under the current practice, an 
officer can call in to an associate officer, who can then go before a 
magistrate and get a warrant, it suggested to me the possibility that 
the proposed rule could be changed so as to permit the associate officer 
to telephone the officer on the scene and tell liim of the existence of the 
warrant and his authority to sign it. That is half the procedure pro- 
posed here. 

Prof. LEWIS. Yes, sir. 
Mr. SLiNN. How does that strike you ? First, the associate has per- 

sonally gone to the magistrate and made a statement. Then, because of 
distance or time involved, it's appropriate to expedite the delivery 
and service of the warrant. Why not expedite by telephone ? 

Prof. LEWIS. Well, Mr. Chairman, once the wan-ant has in fact been 
issued, the seai'ch may lawfully proceed in the absence of this warrant. 
Just indeed as can an arrest. Of course, the person impacted by the 
search is entitled to a copy of the warrant. But other than the receipt 
of anything seized he is not entitled to that on the spot The copy of 
the warrant can be and often is given to him at a later time. I cfon't 
really believe that there would be any serious change accomplished by 
a provision that if a warrant has been issued, telephonic advice of the 
issuance of that wairant is cause for search. I think it is now. 

Mr. MANN. I interpret your oral testimony to indicate that 3'ou don't 
think much of 41 (c) as proposed. 

Prof. LEWIS. I don't think much of its necessity, sir. But I believe 
again it could fulfill a very important function as a restatement by 
the Congress of the importance which it attaches to fourth amend- 
ment values. I would very much welcome that. But in terms "f the 
necessity for 41(c) as a means of expediting the solutions to the prob- 
lems of law enforcement, no, sir, I really doirt see it. 

ilr. SMIETANKA. Professor Lewis, with regard to the suggested 
language on page 11 of your statement relating to rule 6(e), it has 
been STiggcstcd in previous days of hearings that language specifically 
could be included in the rule, iilacing the judge as sort of an arl)iter 
of what is necessary for the U.S. attorney in the performance of his 
functions. Your language states no such thing. It states merely the 
duties would have to be performed on behalf of the grand jury. Would 
you have any objection to including the determination by the court 
possibly or  
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Prof. LEWIS. NO, sir, no objection to that whatever, as long as the 
standard by wliich the judge is to be guided is articulated within the 
rule. The standard which I propose, is that such disclosures must be 
in furtherance of duties performed on behalf of the grand jury, would 
I think be the single most important step to be taken in tlie preclusion 
of improper exploitation of the proposal tliat is before you, sir. 

Mr. SMIETANKA. Would you see any problem, for example, as to 
separation of powers or any other problem in requiring the U.S. attor- 
ney to perhaps apply to the judge? 

iProf. LEWIS. NO, sir, I don't see a problem there. Li terms of separa- 
tion of power I really don't. I believe that in fact perhaps a graver 
problem of separation of powers is generated where the United States 
attorney, as is now effectively the case, operates the grand jury, which 
is fundamentally a judicial body pretty much outside the regulatory 
power of the court. I thmk that that is a much more serious separation 
of powers problem than would be the investing of the judge with struc- 
tured discretion relative to such disclosures. 

But I emphasize again structured. And I think that it is imperative 
if a rule of this kind is to be enacted, that it be made clear that any dis- 
closures which are made must be in furtherance of the grand jury's 
work and must be used for that purpose only. 

Mr. SMIETANKA. Thank you. 
Prof. LEWIS. Thank you. 
Mr. MANN. Thank you so much, Professor Lewis. 
Prof. LEWIS. My very great honor, sir. 

STATEMENT OF PBOFESBOB MELVIN B. LEWIS, THE JOHW MABBHAIX LAW SCHOOL 

Mr. chairman and members of the committee: The i)ending Amendments to 
the Federal Rules of Criminal Procedure have been a matter of substantial 
concern to me for an extended i>eriod. Although I do not speak for either body, 
1 am a member of the American Bar Association Criminal Justice Section's 
Committee on Rules of Criminal Procedure and Evidence, and I am also actire 
in the Legislative Committee of the National Association of Criminal Defense 
Lawyers. I appear today in my private capacity, because I am concerned that 
the dramatic qualities of the proposed Amendments to Rules 6 (Disclosure ot 
Crand .Jury Information) and 24 (Reduction of Peremptory Challenges) may 
deflect the Committee's attention from serious problems presented by the other 
proposals for amendment. Although I have some views concerning Rules 6 and 
24 which I will present If time iiermits, I believe that I can best contribute to 
this Committee's deliberations by focusing upon those proposals which have to 
this time received the smallest degree of attention. 

AMENDMENT  TO   RULE   23 :   THE  TIME  OF  THE  REQUEST  FOB  FINDINGS 

In respect to the substance of this Rule, I am In total accord with the presen- 
tations of both tlie American Bar Association and the National Association of 
Criminal Defense Lawyers. I believe, however, that the proposal Is affected 
with qualities even more undesirable than those groups have suggested In their 
opposition. The Amendment is quite literally a solution in search of a problem. 

As the Advisory Committee concedes, "findings of fact are essential to proper 
appellate review on a conviction resulting from a non-Jury trial". A better word 
might be "Indispensable". Any Judgment Is the product of a two-step operation: 
The facts are first determined; the appropriate principles of law are then 
applied to those facts. Normally, a Jury Is not requested to make express findings 
of fact, but the legal principles to be applied are expressly and precisely articu- 
lated through the settling and giving of Jury Instructions. In a non-Jury trial, 
the legal principles applied by the court need not be expressed, but the under- 
lying facts must be stated with precision. To insulate from scrutiny both tbe 
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factual flndlnRS and the legal principles. Is to Immunize the judgment against 
effective review except in the case of total evidentiary failure. 

Federal Rule of Civil Procedure 52(a) renders findings of fact mandatory in 
non-jury cases, without the necessity of any express request. Not one instance 
of abuse of tliat provision on the iMirt of any litigant has been cited by the 
Advisory Committee. Nor does the Committee cite any instance of abuse of this 
Rule by a criminal litigant. The Advisory Committee's comments give the Im- 
pression that U.S. V. Rivera, 444 F. 2d 136 (2 Cir. 1971) is such a case, stating 
that in Rivera "the request was not made until the sentence had been imposed". 
That is a most misleading assertion. Rivera involved a two-day trial, with a 
finding of guilty and sentence Imposed on the second day, Rivera's request for 
findings of fact was made on the next day—hardly an arguable imposition on the 
court. The reviewing court did not resolve the issue in terms of timeliness, but 
held that a request for findings is satisfied by a generalized statement if nothing 
more is requested. Such a request must, in the view of the Rivera court, be 
"focused on specific Issues". 444 F. 2d at 138. Whatever Rivera may have estab- 
lished, it hardly justifies a suggestion that timeliness of a request for findings 
is a problem in criminal cases. 

The internal citations from Rivera quoted by the Committee, are even less 
apposite to the problem. Benchwick v. U.S., 297 F. 2d 330 (9 Cir. 1961) held 
nothing more than that a defendant is entitled to findings of fact only at the con- 
clusion of the case, and not at the close of the government's case. In U.S. v. 
Morris, 2ti3 F. 2d 594 (7 Cir. 1959) the request was made immediately upon 
entry of the general finding. No question whatever of timeliness was presented 
in Morris and the re^iewing court found it "substantial error" to have refused 
bis request. 

The requirement of findings Is not onerous. It was recently held, in a motion 
context under evidence Rule 609, that the requirement is fulfilled where the 
record shows that the trial judge analyzed the issue and based his conclusion 
on proper factors. V.S. v. Cohen, 544 F. 2d 781 (5 Cir. 1977). 

The arbitrary actions which become possible where findings of fact are denied, 
are patent from U.S. v. Dicyer, 539 F. 2d 294 (2 Cir. 1976). In DiPf/er the trial 
court entered an order whose presumptive impropriety was obvious, and flatly 
refused to recite the findings upon which that order was based. The reviewing 
court reversed, expressing substantial dissatisfaction with the trial court's 
adamant refusal to enter the requested findings, and pointing out that the 
existence of discretion does not imply immunity from accountability. A reading 
of Dxcyer serves admirably to focus and illuminate the necessity for findings of 
fact, and the abuses of judicial discretion which become possible where sucli 
findings are unnecessary. 

For no discernible reason, this body is asked to impose an arbitrary limitation 
of that right upon the most imiwriled class of litigant in the federal system. 
Criminal defendants would have the right to findings of fact only at the expense 
of a pre-trial concession that they expect to be found guilty; for findings of fact 
can serve no purpose other than to assist a reviewing court on appeal from a 
judgment of guilty. 

If there Is any reason to limit the aTailablllty of such findings—and there Is 
not—such limitation should obviously be Imposed upon civil as well as criminal 
litigants. Any competent judge can state his findings orally In a criminal ease 
within five minutes. To place an unconscionable price on the exercise of that 
right would lie to deprive the bench trial of its only advantage. The Inevitable 
result will be a diminution in the number of criminal litigants who are willing 
to accept bench trials, and a resulting sacrifice of both fundamental fairness and 
of economy. 

AMENDMENT   TO   BULE   49.1 :   BEMOVAL   FROM   BTATE   COUBT 

Again, the Committee is presented with n remedy which finds no correspond- 
ing ailment. An even graver problem, however, is presented by an aspect of this 
proposal which has not, so far as I am aware, been argued to the Congress. 

Proposed Rule 40.1 files directly in the face of a statute. Title 2S, U.S. Code, 
ft 1446(c) provides that a removal petition may be filed at any time prior to 
trial. The Judicial Conference finds within that statute a potention for misap- 
plication. Clearly, the legislative process is the appropriate vehicle for the 
rectification of any statutory problems. I am Immensely troubled—ns I believe 
any thoughtful person must be—by resort to the rule-making power as a method 
of direct repeal of a statute. The two procedures are simply not alternative 
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methods of PstabliRblng law. The rule-making power Is designed for the regula- 
tion of judicial procedure. Here, it has been used to construct an artificial and 
unrealistic statute of limitations in the face of a clearly contrary Congressional 
enactment. 

The Congress last amended this statute in 1965. The revisor's note published 
in U.S. Code Annotated makes it clear that the Congressional decision to retain 
the provision permitting a removal petition "at any time before trial" was quite 
deliberate. In the revisor's words, 

"This provision was retained to protect Federal ofDcers enforcing revenue or 
criminal laws from being ruslied to trial in State courts before petition for 
removal could be filed." 

The proposal of the Judicial Conference would exacerbate this problem by 
permitting the state court to proceed up to the point of final conviction. In 
tandem with the proposed ten-day limitation, this would produce precisely the 
same possibility which the Congress sought to forestall. We believe that such a 
•use of the rule-making power would fairly merit characterization as constitution- 
ally Inexcusable, even if the Judicial Conference were prepared to cite meaning- 
ful instances of abuse of the statute. In the absence of any showing that a 
problem exists, and taking into consideration the timing of the rule proposal 
and its transmission to Congress, the implications are extremely disquieting. 

The Committee relies principally upon a 1971 law review article entitled 
"Alinse of Procedure in Removal of State Criminal Prosecutions". The title is 
Indeed a grim one; but the only instance of proposed abuse cited within the 
article relates to a civil rather than to a criminal case. As an academician. I 
can assure you of two proposition.s: First, the so-called "Note" represents the 
lowest undergraduate contributory level of any law review. Second, any editorial 
board alert to its responsibilities would be likely to have rejected the article in 
question for Its transparent bias and failure to document its assertions. 

As that author concedes, during the years 1968 through 1970 an average of less 
than one annual criminal removal petition was filed in each federal district. It 
seems very probable that the bulk of these were filed by federal officials. Title 28. 
U.S. Code, §1443 (2). It seems quite unrealistic to imagine, in the absence of 
any cited instance of abuse, that the problem is so acute as to justify the dra- 
conian action which the Judicial Conference has recommended. 

Abuse is most unlikely. As the Judicial Conference notes, grounds for removal 
are now very limited. A district court is authorized to remand the case .sum- 
marily if proper grounds for removal do not appear. 28 U.S.C. 11447. The right 
of appeal is limited (28 U.S.C. §1447 (d)) and any stay of the remand order 
Is a matter of discretion rather than of right. State of Maryland v. Broxcn, 311 
F. Supp. 1164 (D Md. 1970), afiTd 426 F. 2d 809; Poorc v. Ohio, 243 F. Supp. 777 
(D Ohio 1965). Tlie infrequency of removal petitions stems from an awareness 
that such a petition Is probably doomed by current legal doctrine except when 
filed on behalf of a federal officer; and an un.succe.ssfnl attempt to remove the 
case will almost certainly provoke meaningful retaliation in the state court. 
There is no reason to hamstring those few litigants who have a bona fide belief 
that their petitions are just. 

"Hamstring" is precisely the iword. In many districts, a substantial amount 
of travel is required to reach the federal court. If the state court is to be free 
to preoccupy the litigant with motion.s, discovery and trial during the pendency 
of such a i)etition, the right to present such a petitiou can be completely 
subverted. 

AMEKDMEXT   TO   KtlLE   41 :   SEARCH   WARBAJJT   BY  TELEPHONE 

The Judicial Conference states that this propo.sal Is designed to encourage the 
Interposition of the judgment of the detached magistrate In cases which might 
otherwise lead to an unwarranted search. 

For present purposes, I accept that view and proceed on the assumption that 
this Committee has been truthfully advised that no further denigration of 
Fourth Amendment values is intended by the proposal. 

On that assumption, the Judicial Conference certainly did not intend to permit 
the telephone procedure to be used as a mere alternative to the written applica- 
tion. Telephonic search warrant procedure is indeed, as the Committee suggests, 
more reliable than the unsupervlsed judgment of the policeman; but it Is obvi- 
ously less reliable than formal written application. Indeed, the magistrate may 
not even know his caller. Similarly, recording instruments have frequently been 
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known to produce incomprehensible tapes, and sometimes to fail altogether. And 
it is to be doubted that many magistrates possess the secretarial sljills Implicit: 
in the Judicial Conference's hopeful example of alternative procedures. 

I am fearful, however, that the language employed by the Judicial Conference 
may subvert the praiseworthy ob.iective which it has articulated. To .state that 
telephonic application can be made "when the circumstances make it rea.sonable 
to do so In the absence of a written affidavit". Is to generate the strong probability 
that 'Teasons"' may be found wliich are totally unrelated to any unanticipated 
exicency. 

This problem can be avoided by a simple change in the first sentence of pro- 
posed Rule 41(c) (2). The first clause need only read, "When, by reason of cir- 
cumstances which could not reasonably have been anticipated, it is impractical to 
require a written aflBdavit . . ." That change will make it clear that the proce- 
dure is intended to support, rather than to denigrate the constitutional require- 
ment for a warrant as a condition of a search. I would further urge that the lan- 
gtiage of the second sentence providing that the testimony ".shall be reconled and 
transcribed", should be changed to read, "shall, if possible, be recorded electron- 
ically and transcribed; otherwise, tlie statement shall be recorded verbatim by 
the magistrate. All transcriptions, recordings, and written statements shall be 
certified with the magistrate and filed with the court". The tape recording itself 
would serve a very real purpo.se in such circumstances, and should be preserved 
for such future proceedings as might be appropriate. 

AMENDMENT   TO  BUTE   6 :   GRAND   JURY   PBOCEDUBE 

In Its consideration of grand jury procedure, unlike Its other proposals, the 
Judicial Conference addresss Itself to an instrumentality posses.sing the demon- 
strated capacity for serious abuse. However, the proposal would tend to exacer- 
bate rather than to restrain the abuses. 

Many extravagant presumptions have been indulged in favor of grand jury de- 
mands upon citizens. The propriety of those procedures generally are currently 
under debate in connection with otlier proposed legislation; and the-se Rules are 
not an appropriate vehicle for an extensive discus.«ion of that issue. 

However, the present proposal Is the product of a serious misconception. The 
tolerance extended to present grand jury procedures are bottomed on the premise 
that its actions are those of a citizens' group, not those of a prosecutor. In short, 
it is the function of the prosecutor to aid the grand jury, rather than the con- 
verse as implied by the proposed Amendment to Rule 6. The duties of the prose- 
cutor extend far beyond anything with which a grand jury properly may be con- 
cerned; and service to the grand jury is only one of the prosecutor's duties. 
Accordingly, authorization for disclosure of grand jury materials to "such other 
government personnel as are necessary to assist the attorneys for the govern- 
ment in the performance of their duties" would open up grand Jury material to 
a broad spectrum of personnel Indeed, from the IRS to the OBO. 

Nobody has ever suggested that a government attorney may not give dictation 
to his secretary vtrlth respect to matters occurring before the grand jury. Both 
the thrust and the reach of the proposed rule Immensely broaden the availability 
of the grand jury as a subservient arm of innumerable government agencies who 
are properly concerned only with civil proceedings. Heretofore, that type of mis- 
use of the grand jurv has been Impeded by the holdings In such cases as In re 
Solovachka, 317 F. 2d 834 (7th Cir. 1963) ; In re April 1956 Term Grand Jury, 
23!) F. 2d 263 (7th Cir. 1965) ; and In re Kadinh, 377 F. Supp. 951 (N.D. 111. 
1974). The present Rule has largely kept grand juries doing business within 
their proper area of concern: Determining whether probable cause for criminal 
prosecution exists rather than doing the bidding of the prosecutors' offices In 
unrelated matters. Without some additional limitation, therefore, ui>on tlie pur- 
pose for which disclosure may be made to persons other than attorneys for the 
government and the purpose for which those persons may utilize Information so 
gleaned, I strongly oppose the approval of the Amendment to Rule 6. 

For its articulated purpose, the proposed Amendment to Rule 6 Is completely 
unnecessary. However, If some action be deemed required to satisfy the artlcu-< 
lated objectives of the Judicial Conference, we suggest that this can be done 
readily without creating codified encouragement for broadcast dissemination of 
grand jury materials. It Is necessary only to add a simple phrase to the pro- 
posed new second sentence of Rule 6(e). That sentence would then read as fol- 
lows (this writer's proposed modification Is emphasized) : 
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For purposes of thla snbdlvlslon, "attorneys for the government" Indndea 
those enumerated In rule 54(c) ; It also Includes such other government per- 
sonnel as are necessary to assist the attorneys for the ftovemment In the per- 
formance of their duties on behalf of the grand jury; iut no such person shall 
otherwise disclose or use any such information. 

AMEKDMBNT TO KULE   24:  REDUCTION  IN   PBBEMPTOET  0HAIXENQE8 

I am In total accord with the positions adopted by the American Bar Associ- 
ation and the National Association of Criminal Defense Lawyers. To their cogent 
and reasoned arguments, I would add only one thought. 

Where veniremen profess an ability to be fair nothwithstanding their adverse 
preconceptions, a defendant, unlike a judge, cannot go behind those assertions. 
If he does not believe that the jurors wiU be fair, he is not entitled to waive a 
jury and to be tried by the judge alone. V.8. v. Morlang, 531 F.2d 183,187 (4 Cir. 
1975). The peremptory challenge is his only remedy. That remedy should not 
be impaired in the absence of a much more compelling showing than has been 
suggested in support of the present proposal. 

Mr. MANN. Our final witness is Robert Bailey, chairman of the 
Legislative Committee of the National Association of Criminal De- 
fense Lawyers. 

Mr. BAILEY. Good afternoon. 
Mr. MANN. Mr. Bailey has appeared before us before and we are 

pleased to have him before us again. 
Your written statement will, without objection, be made a part of 

the record. 
You may proceed as you choose. 

TESTIMONY OF EGBERT S. BAILEY, CHAIRMAN, LEGISLATIVE COM- 
MITTEE, NATIONAL ASSOCIATION OF CRIMINAL DEFENSE 
LAWYERS 

Mr. BAILET. Referring to the discussion here this morning about the 
voice, so to speak, from the pits, I think that probably the National 
Association of Criminal Defense Lawyers is entitled to tliat distinc- 
tion, if no other, perhaps as much as anyone. 

I hojje our written submission and what we have to say will be con- 
sidered by the subcommittee as—literally—^the voice from the pits. It 
is our membership who are the fellows wlio are in the courtrooms every 
day in every part of this country. We are the people who are going to 
have to live with the cutting edge of any of these proposed changes 
in the rules. 

Now, the most important rule change proposed, the most important 
issue before this subcommittee, by far, in our opinion, is the proposed 
amendment to rule 24, which would decrease the number of peremp- 
tory challenges available and which, further, would have the effect 
not only of decreasing defense peremptories but of equalizing defense 
peremptories and prosecution peremptories. 

Now, this has, this is terribly important. This has a real cutting edge 
when one considers the trial strategy of utilizing your peremptories 
in order, lest we forget, in order to get a fair, impartial jury to con- 
sider one's client's case. That is all we want. 

Now, by using your peremptories and going through all the voir dire, 
one does not ever get to say who is going to sit on the jury. What one 
really gets is a veto. In oUxer words, we can say who is not going to 
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sit on the jury. If you start out with, as we have now, 10 challenges", 
you can't challenge a whole 12. You have only 10 challenges. 

Now this concept becomes terribly important when we get down to- 
the last few jurors. And you must consider utilization of your pe- 
remptories in conjunction with how many he's got left and who is 
sitting in the back of the room. What equalization of peremptories 
between the pi-osecutor and defense lawyer does is permit the prosecu- 
tor to pick the jury. 

There will bo on every panel of 12, believe me, some people I have to 
get rid of—some people whom, if I did not get rid of, I should prob- 
ably take my law license and turn it in. 

Anybody's who's ever defended a criminal case in any court in the 
world knows that. But that is not true of the prosecutor, that was not 
true of me in the days when I was a pi-osecutor. 

What you do when you equalize is eft'cctively unequalize. Wliat yoa 
do when you equalize the number of peremptories is give the prosectt- 
tor a totally unwarranted tactical advantage in the selection of a jury. 

In our experience anytime you give a prosecutor a totally unwar- 
ranted tactical advantage in a criminal courtroom, he assuredly is 
going to use it. What this means in the selection of a fair and im- 
partial iury is just overlooked in a proposal that stems from—I don't 
know what is stems from. Certainly there is no demonstrable need for 
the sort of thing. 

We have heard witness after witness this morning testify that the 
average time spent in jury selection is about I14 to 2 hours. That cer- 
tainly is true. That is certainly in accordance with the experience of 
our membership. It never takes longer than one courtroom session, 
morning or afternoon. You know a morning courtroom session is 
always supposed to start at 10 o'clock, but there is a motion call and 
you almost never get underway until 11 with the jury selection and 
the jury is picked by 12:30. When everybody goes out to lunch. There 
is almost no need for these changes. They clo not serve justice. 

Our association is very, very much opposed to it. 
There is one situation, I might add, in which jury selection some- 

times takes longer than that li/^- or 2-hour court session. That situa- 
tion occurs when we don't have—^by false economy—we don't have 
enough veniremen in the courtroom to allow the selection of the full 
jury before running out of them. In that situation, we have to get the 
marshal on the telephone and get some more people down there and, 
more than that, we waste additional time because we have to start all 
over again. 

This rule, like that situation, is just another example of false 
economy. It won't economize on time. It says nothing to the really very 
practical problems that most of the witnesses I have heard here this 
morning have talked to, that is, the content of the voir dire and who 
conducts it. Those are problems. This says nothing to that. All this 
rule does is cut down on peremptory challenges. 

Now, it takes me in a courtroom about 30 seconds, perhaps, to exer- 
cise a peremptoiy challenge. If you are cutting me aown by six, yon 
might be saving 3 minutes. I don't know that you are going to be saving 
3 minutes because the 5 I am left with I am going to think about more 
carefully perhaps than I would have and maybe, instead of 30 seconds, 
it will take me a minute and a half to decide how to use tliose. 
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I think you are creating trial imbalance and tactical advantajye to 
the prosecutor, you are not saving any tinie if that is what you want. 
You are not really saving any money either. 

You have a rule that has been promulgated in response to no demon- 
strable neetl. 

I think the Congress should turn that rule down. I can't impress 
upon you enough the depth of feeling in the organization that I repre- 
sent against this rule. 

Lawyers, particularly trial lawyers, particularly criminal trial law- 
yers, are a notoriously quarrelsome lot. The recommendation to the 
Congress of the Unitcc\ States to disapprove the amendments to rule 24 
is just about the only proposition one could conceive of upon which 
the membership of the National Association of Criminal Defense Law- 
yere would be unanimous. 

We have trouble enough picking our jurore and getting fair ones 
now. We have trouble enough. These potential jurors come in, and 
see you and your client and you know what he looks like usually. 
And on the other side here is their Government. They start with the 
predisposition; that this fellow is probably here because he did some- 
thing or other. That is natural and normal. We cannot change that. 
No rule can change that. Tliat natural reaction stems from years and 
years in which the Government and prosecutors and Federal agents, 
by and large, did the right things and persuaded the people of the 
country to trust them. They got a reputation justly for bemg rather 
good at their jobs. The country ought to be proud of that. 

But all that lias a cutting edge in the courtroom. And there are 
those cases—there are those cases of defendants who are tried in Fed- 
eral courtrooms who are, gentlemen, not guilty. Tliere is the defend- 
ant that we have maybe next week or next month who didn't do it. 

I cannot overemphasize to you my view of the importance of the 
Congress turning down, disapproving rule 24. 

Our written statement covers some of the other niles. 
I don't really ha\e much to add to that orally. It is said about the 

proposed rule 23 change requiring request for findings that we need 
this to prevent the horrible circumstance Professor Lewis mentioned, 
the Rivera case,' where tlie request came hours after sentence, I would 
say to you, gentlemen, why not after sentence ? What is wrong with 
after sentence ? After all, you don't need findings unless you are goinp 
to appeal. You don't know whether you are going to appeal untd 
after sentence. 

You will llnd frequently in a Federal l)ench trial, a defendant found 
guilty by a judge will come out of tiiat courtroom and he will 
be saying, "I want to go to tlie Supreme Court; I want to go all the 
way up, tlie liigliest court in the land; and if the Supreme Court won't 
hear me, I am going to go to God, because that's wrong. I didn't do 
it." But tlicn a few weeks later comes the day of sentencing and he's 
really a pretty nice fellow and he works hard every day and he's 
never been convicted of a crime before and he lias a Avife and three 
kids and the judge gives him probation. He's still going up. 

Then you sit down and talk to him and tell him how much the court 
reporter wants for the transcript. And you tell him how much you 
want to write the brief. And you tell him the costs of getting the rec- 

> nufed SiaXa v. Rivera, 444 F.2d 136 (2d Clr. 1971). 
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Orel together, the docket fees and all the rest and put it together and 
he's got probation and he says, "I don't want to appeal." 

Now, what is the sense of having findings of fact and conclusions 
of law in a case like tlmt ? Nobody's ever going to use them. 

Wo suggest that is a waste of judicial time, or more likely, lawyer's 
time, because you know what tlie judge is going to do when he's going 
to have to prepare findings of fact. He's going to look at the prosecu- 
tor and say. Mr. So-and-So. have those hndings of fact in my cham- 
bers tliis aftemoon. I will sign them. But it is time anyway and it is 
valuable. Why spend time preparing findings in cases in wliich those 
findings are never going to serve any useful purpose to anyone? 

Why not provide that findings get filed on or befoi-e the due date for 
the designation of the record ? That is when you need them. The find- 
ings should be available to the clerk of the district court when he starts 
making up the record. Nobody needs them before then. 

Under the proposed change you will find many cases in which, to 
protect your client's rights, you would have to ask for them, but it ends 
up that nobody needs them at all. AVhy waste time with tliat? 

About removal provision, I have only to say fimdamcntally that 
the 10-day time limitation won't work. I don't even know that tlie 10- 
day time limitation in the removal rule can be imposed effectively. I 
don't know whether tliis rule does what it is supposed to do because of 
the availability of habeas corpus. The Neagle ^ case from tlie Supreme 
Court almost a century ago held tliat habeas was an appropriate vehicle 
to gain release from State custody of a Federal oifice who was charged 
witli a crime which occurred in performance of his duties. Can this 
rule run around habeas ? I don't know. 

I don't propose to give you an answer to that, but I do propose to 
ask why are we trying. What, in the name of all that is lioly, is so im- 
portant about putting someone with a removal proposition, a Federal 
officer accused of a State crime, in the position of having to decide 
within 10 days whether he wants to be tried in Federal court or the 
State court? What is so important about it % Is there some magic to it ? 
Why not 20 days? Why not anytime before trial ? ^AHiat difference does 
it make? This is a response to a nonexistent problem. In 20 years of tlie 
practice of law, I have seen one i-emoval case. I think the experience of 
most practicing lawj'ers would be comparable to mine. That one case in 
20 years. 

Again, a response to a problem that doesn't exist. 
Finally, the search warrant rule 41, in addition to tlie part about the 

telephone, I think that the first paragrapli is objectionable, too, for a 
really serious reason, having to do with your point, ilr. Evans, about 
amending the Constitution of the United States by statute or even more 
significant!}', possibly by rule. 

There is a phrase in there which says that the probable cause for tho 
issuance of the scaroli warrant may be predicated entirely upon hear- 
say. That is an excellent statement of half of the law. And that's tiio 
trouble with it. 

We have no quarrel with that proposition. We think the law and 
we have cited the cases in our submission, goes on to require that a 
magistrate bo given some reason, some identifiable expressable, stated 
reason to credit the hearsay. This is intended to separate our hearsay 

»y» re Xeagle. 135 U.S. 1 (1889). 



234 

upon which one can reliably act, from nimor. An agrent comes in before 
a magistrate. He says: "My informer told me Bob Bailey has heroin in 
his bedroom." "Who is the informer? Where does he live? Has he been 
in the bedroom? Has he seen the heroin? Has he tasted it? Would ho 
know it if he saw it? Has he given reliable testimony in the past? All 
these are constitutionally permissible methods of buttressing that 
heai-say, which is given to the magistrate to the point where the magi- 
strate can safely rely upon it, issue a warrant, and permit agents to 
come into my bedroom. 

What I have just tried to do is to state the whole law. 
I find a significant difference between the statement of the whole law 

and the statement of half of the law which is in this rule to be 
important. 

I do not think we should demean the fourth amendment and im- 
portant conditions of living as free men that that amendment is in- 
tended to protect any further then they have been in the past few 
years. 

First of all, if there is any justification for telephonic search war- 
rants, it is only in tlie unusual case. And this rule permits the tail to 
wag the dog. You are going to have telephonic search warrant with- 
out any reason. In Chicago the magistrates sit on the 24th floor, the 
FBI oftice is on the 10th floor, and, count on it, you will have agents 
who will pick up the telephone and call from the 10th floor to the 24th 
floor because it is easier than getting up and going up the elevator. 

I think certainly that language ought to be changed to prevent just 
that. I mean if he's there, why can't he go up to the 24th floor? Then 
at least we will know who the man on the other end of this informa- 
tion is, because he's standing in front of us. Then at least a magistrate 
can, if he wants to, and this is a judicial function, look him in the eye 
and say to him, "Now, you are telling the truth now, aren't you ?" And 
see what that man's reaction is. That is a time-tested way of ascertain- 
ing truth in law, demeanor. 

When you put a telephone between you and me, you are going to lose. 
We both are going to lose a lot of the communicative expression that 
hopefully is going on between us. 

I will take the poblem one more step. How do you ever assess re- 
sponsibility in a telephonic situation ? How can you ever be sure who 
was on the other end of the phone ? 

Suppose something goes wrong. Things go wrong sometimes in the 
execution of search warrants. Suppose something goes wrong and 
then an agent whose name was given to the magistrate says, ^o, I 
didn't make the call." What do you have to go on ? 

The only conceivable way you could ever affix responsibility in that 
kind of situation would be if the magistrate were so familiar with 
every Federal agent that he could stand in a courtroom and raise hia 
right hand and say, "I recognized his voice." 

In a metropolitan district that is impossible. There are too many 
Federal agents. Even in a rural district, it is exceedingly unlikely be- 
cause those districts are bigger. 

I want to leave you with just one thought that occurred to me earlier, 
as I was sitting here listening to the previous witnesses testify. 

I did mention before that at one time I was a prosecutor and I was 
a Federal prosecutor, I worked right up the street at the Department 
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of Justice, and I can recall on occasion which has stayed with me for 
a long time. I was declaiming against the system by virtue of just 
having had my teeth kicked in by a better lawyer and moaning about 
how (ufficult it was to put guilty people in prison when a very wise 
man told me to quit, in no uncertain terms. What he said then was, 
"Sure, your job is hard. A prosecutor's job is tough, it is hard. But 
remember—remember, the first day that the prosecutor's job is easy is 
the day when you wouldn't want to live in the country." 

What we have in these rules is a collection of methods, by which, I 
suppose, it is hoped by somebody to make the prosecutor's job easy. 

I think the heart of our objection to these rules is that the prose- 
cutor's job should never be easy. 

Mr. Chairman, that is what I have to say. 
Mr. MANN. Thank you very much. 
Are there any questions? 
Mr. HALL. NO questions. 
Mr. HYDE. NO questions. 
Mr. MANN. Well, we certainly appreciate your testimony. Thank 

you so much. 

STATEMENT OP ROBEBT S. BAILEY, THE NATIONAL ASSOCIATION OF CBIMINAL 
DEFENSE LAWYEBS 

1.  OENEBAL   COUlfENTS 

Generally, the National Association of Criminal Defense Lawyers opposes the 
rule changes promulgated by the Supreme Court on April 26, 1976, and urges the 
Subcommittee to recommend that they be specifically disapproved by the Congress. 

By far, the most significant change the proposed rules would accomplish lies 
In a reduction of the number of peremptory challenges available to a defendant 
In a federal felony case accomplished by the proposed Rule 24. Rule 24 provides 
that In such cases, each side shall henceforth have five peremptory challenges, 
whereas the present rules provide that a defendant shall have ten and the govern- 
ment but six. For the reasons set out herein, we believe that the present rule 
should be retained. 

Other matters of significance covered in the proposed rule changes are also 
worthy of attention. The amendments to Rule 6 would, we fear, erode the secrecy 
of grand jury proceedings to the detriment of persons required to testify. The 
amendment to Rule 23 requiring a specific request for findings of fact and 
conclusions of law In a bench trial prior to the court's entry of a general finding 
results In an Imbalance between litigants in criminal and civil cases and presents 
to a criminal defendant and his attorney a peculiar, unique, and unnecessary 
dilemma. Rule 40.1 on the general subject of the removal of criminal cases from 
State to federal courts contains what promises to be totally unworkable ten- 
day limitation which we recommend that the Subcommittee delete. The proposed 
amendments to Rule 41 further derogate the provisions of the Fourth Amend- 
ment to the Constitution of the United States concerning .searches and seizures. 
The provision of proposed Rule 41(c)(1) explicitly authorizing hearsay is ob- 
jectionable because it does not equally provide that an aflidavit supporting 
a search warrant must contain reasons leading a judicial officer to credit the 
hearsay. The provision of proposed Rule 41(c)(2) permitting search warrants 
to issue upon telephone calls does not require exigent circumstances as a predi- 
cate to the invocation of the proposed rule. It also further dilutes a judicial 
oflScer's ability to determine the credibility of the Information offered to him to 
establish probable cause. We, therefore, urge the Congress not to permit the 
rnles as promulgated by the Supreme Court to become operative. 

2. THE PROPOSED AMENDMENT TO BXTLE 24 

The proposal contemplates a reduction of fifty percent in the number of 
peremptory challenges available to the defense in the usual case, the elimlnatioii 
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of the numerical adTantage heretofore granted the defense in non-capital felony 
cases, and a substantial change in tiie procedure for impaneling alternate 
jurors. 

We urge that no proper purpose will be served by a reduction in the nnmber 
of peremptory challenges. We believe tliat recent developments indicate tlie 
necessity for an increase rather than reduction. We furllier submit that reten- 
tion of the numerical advantage traditionally granted the defense in peremptory 
challenges is necessary to avoid a serious inibaliince wliich otherwise would re- 
sult from advantages enjoyed by the prosecution in this area. Finally, we would 
draw the Committee's attention to serious problenis wliich may result from adopi 
tion of the projiosai for change in the handling of alternate jurors. 

As the Advisory Committee states, a proposal for reduction in tlie number 
of peremptory challenges was advanced in 1962. Communication from the Chief 
Justice, p. 14. Not contained within that communication is ll'.e earlier ac- 
knowledgement of the Committee that the proposal was abandoned at thaf 
time because of overwhelming negative comments from bench and bar. 

The only intervening consideration cited to the Congress is the 1968 Jury 
Act, which declares the policy that litigants should have the right to juries 
"selected at random from a fair cross-section of the community. . ." It .seems 
most anomalous that this Congressional mandate, confirming the right to an 
impartial jury, sliould be viewed by the Advisory Committee as supporting the 
impairment of the most significant safeguard of that right. 

That is not an adverse criticism of the Advisory Committee. It did not originate 
the proposal. Instead, the proposal was transmitted to it by its parent body 
"for its favorable consideration."' Communication from the Chief Justice, p. 14. 
Against that background, the necessity for cautious deliberation in the Congress 
is intensified. 

The developments since 1962 provide no indication of need or of desirability for 
diminution of the right to peremptory challenge. Indeed, we are unaware of any 
support for the proposal from any organized bar group. The American Bar Asso- 
ciation's representative adequately stated to this body: "The proposed amend- 
ment to Rule 24(b) was forcefully opi>osed at every level of ABA consideration, 
•with few expressions of support of this change." 

It is established law that a preformed opinion on the part of a venireman 
does not constitute grounds for challenge, provided that the juror states that 
he can lay aside his opinion and decide the case on the evidence. This rule is 
predicated upon the belief that voir dire examination should encompass such an 
inquiry as will reveal the venireman's true state of mind. Irvin v. Doted, 366 U.S. 
717 (1961) ; Beck v. Washington, 369 U.S. 541 (1962). In the light of the develop- 
ments since 1962, however, that notion barely rises to the dignity of a legal fiction. 

Since 1962, the nature of inquiries to jurors has become essentially superficial 
and conclusory. The scope of the required examination into juror qualification 
and thus of the challenge for cause has narrowed. Ham v. South Carolina, 409 
U.S. 524 (1973). Few district judges permit any questions whatever to be ad- 
dressed to the venireman by counsel In the case. Rare indeed is the prospective 
juror who will confess that he is incapable of being fair, regardless of the 
strength of his preformed opinions. The prevailing standard seems to be in prac- 
tice that which the Fourth Circuit expressly articulated. A Jury Is presumed fair 
if "it is not inconceivable . . . that they would be unaffected by their (pretrial 
exposures)." United States v. Morlang. 531 F.2d 1S3 (4th Cir., 1975). 

The assurance of a juror that he can be impartial, regardless of his precon- 
ceived notions Is one which the courts "will not readily discount." Murphy v. 
Florida, 95 S. Ct. 2031, 2036 (1975). 

It must also be remembered that a venireman is not cross-examined. Once he 
has articulated the "magic words" of impartiality—with whatever degi-ee of 
obvious reluctance, and against whatever background of "discardable" preconcep- 
tion—there can be no challenge for cause. 

Under interrogation by a judge, a venireman is almost certain to give the con- 
clusory answer which he believes to be the acceptable one. That tendency, known 
to every practicing lawyer, is Illustrated by the reaction of the jurors described 
In People v. Duncan (1960), 3 Cal. Rptr. 351, 3."6, 3.50 P. 2d VKi, 108. Questioned 
by counsel, those jurore stated that they had formed an opinion of guilt from 
newspajier publicity, and that it would require evidence to overcome that opinion. 
Quastloned further by the judge, they said they would act Impartially and solely 
9n the basis of the e\idence notwithstanding their opinions. The defendant was 
sentenced to death. On review, the Duncan court stated that the jurors' "conflict- 
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Ing statements" presented only a factual question for the trial judge, and that 
State and Federal precedent supported the seating of such jurors. 

A juror will almost never adhere to n position which mandates disqualification 
in the face of questioning from the bench which indicates that the juror's position 
is legally unacceptable. For that reason, the challenge for cause Is not a reliable 
method for exclusion of biased jurors. 

The dominant influence of judicial interrogation is not the only factor which 
tends to inhibit a candid exposition of grounds for disqualification. Regardless of 
the method of interrogation, venlremen tend to mask their true feelings to a de- 
gree proportionate to their desire to participate in the case. Harrington and 
Dempsey, "Psychological Factors in July Selection" (1969), 37 Tenn. L. Rev. 
173, 177-178; Erlanger, "Jury Research in America," 4 IJBW and Society Review 
(Feb. 1970), 345, 348. Moreover, a venireman is unlikely to admit bias pubUcly 
because he is unwilling to recognize himself as prejudiced. Blinder, "Psychiatry 
in the Everyday Practice of Law" (Lawyers Co-Operative Publ. Co., 1973), 
117-118. 

For all these reasons and many others, in attompting to identify hostility an^ 
bias during jury selection counsel must rely upon such imponderables as hesi- 
tancy, equivocation, disparity in reactions to antithetical questions and compar- 
able indications. Such matters can be reached only by the ijeremptory challenge. 

It must also be remembered that a federal criminal defendant does not have 
the right to a bench trial. Singer v. United States, 380 U.S. 24; United States v. 
Jackson, 390 U.S. 570. Thus, a defendant whose apprebensions concerning the 
impartiality of the venire are so strong that he is willing to foreso his right of 
trial by jury, has no recourse unless he can show pnnd,emic prejudice so strong 
that they "will close the mind against the testimony that many be offered in 
opposition to them . . ." Irvin v. Dowd, 366 U.S. 717, 722 (1961), (quoting with 
approval from 1 Burr's Trial, 416 (1807)). Thus, the standard for entitlement 
to a bench trial is prejudice so pandemic as to precdude the possibility of the 
impaneling of a fair jury. This body of law, derived from an era of relaxed and 
extensive voir dire examination by counsel, is applied quite uncritically to the 
present age of attenuated and conclusory questioning. United States v. Morlang, 
531 F. 2d 183, 187 (7th CIr.. 1975). 

The Advisory Committee would reduce the number of peremptories on two 
grounds: to prevent misuse of the peremptory challenge as a means of system- 
atical eUmination of memoers of a given group," and to "accelerate voir dire 
procedures iind facilitate savings in juror costs. . ." Communication from the 
Chief Justice, P. 14. 

We resiiectfuUy suggest that neither of these assigned reasons would justify 
the action which the Congress is asked to take. 

No knowledgeable person would seriously suggest that the defense has been 
the source of disqualification of minority group members in criminal cases. 
Broadly, and discounting only the sriecial case of the accused who.se defense sug- 
gested hostility to members of minority groups, the defense is all too happy to 
welcome such persons to jury panels. 

It is wonderfully poignant that the very day on which this Committee's hearing 
commenced, saw the publication of a Second Circuit opinion grunting to the 
government a writ of mandamus to expunge a district court ord'^r dcsltrnwl to 
curb the exercise of the government's peremptorj challenges on a discriminatory 
basis. United States v. Aeiomoa. 20 Cr. L. 243.3. The lower court order had heea 
entered on the basis of statistical clata which showe<l that over a two-year period, 
tbe government had challenged 70 percent of all black vcniremen, and had chal- 
lenged 85 i)ercent of black venlren.en in cuses involving minority defendanrs. 
20 Cr. L. at 2085. The Second Circuit reversed in an opinion which considered 
only the over-all black disqualification rate of 07 percent, drawing no separate 
statistic as to cases involving minority group defendants. The Second Circuit 
noted that Blacks constitute five percent of the Connecticut population, that 
they provide 2.11 percent of all jurors; an<l that these figures show "a disparity 
of 2.89 percent," far below the ten percent figure which the Supreme Court 
foinid inadeijuate as proof of prejudice in a 1965 Alabama case, 20 Cr. L. at 2434. 

Accepting the Second Circuit's view of statistical methods, it is diflJcult to 
imagine a ten i)ercent exclusion rate of a group which comprl.ses only five per- 
cent of the population. E^ch meml)er of the group would have to be disqualified 
twice In order to meet that heroic standard. However, earlier cases clearly 
reflect a government practice of the u.se of peremptory challenges to exclude 
minority groups over the vigorous objections of the defense.  United States v. 

8«-274—77 1« 
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Peanon, 448 F. 2d 1207 (5th Clr., 1971); VnUed 8tate» v. Carlton, 456 P. 2d 
207 (5th Clr., 1972) ; United State* v. Pollard, 483 F. 2d 929 (8th Clr., 1973) ; 
Vnited States v. Carter, 628 F. 2d 844 (8th Clr., 1975) ; United Stateg v. XeUon, 
«29 F. 2d 40 (8th Clr., 1976). 

In the very teeth of this record, the Judicial Conference proposes to assure 
minority jury participation by decreasing the number of defense peremptory 
challenges. Surely, the ear of reason Is jarred by that suggestion. 

Judicial Administration and economy are legitimate considerations, but they 
should not be permitted to become paramount. The significant objective Is a 
reliable fact-finding process. Any economy achieved at the expense of that la 
fundamentally undesirable. And any savings would be minimal Indeed. 

A recent poll conducted by the Illinois Association of Defense Lawyers Indi- 
cates that the average time consumed by jury selection in that district is approxi- 
mately two hours. The proposal has been the subject of extensive discussion at 
the director's meetings and annual conventions of the National Association since 
It was first promulgated. It is the consensus of that group, whose professional 
activities have encompassed virtually every federal district, that jury selection 
Is almost always completed in a single morning or afternoon court session. The 
ejrpendlture of time in Jury selection simply Is not a meaningful problem In 
present federal criminal practice. Considering the volr dire procedures currently 
employed by most federal judges. It is dlflScult to accept the likelihood that the 
exercise of any one peremptory challenge can delay the trial by as much as five 
minutes. That seems a modest price for an assurance of impartiality. 

In terms of expense, the proposal would accomplish a theoretical reduction 
•of six jurors In the venire required for a federal felony trial. We suggest that 
this saving Is as ephemeral as It Is modest. Venires have characteristically 
consisted In a substantially greater number than the aggregate of the jury with 
Its alternates plus all available peremptory challenges. Allowance must be made 
for the infrequent challenge for cause, and for venlremen with justified reasons 
for requesting to be excused from service. The ultimate economy Is achieved by 
calling a venire sufficiently large to prevent any possible delay occasioned by 
the necessity for finding and indoctrinating additional jurors In the middle of 
volr dire. A venlreman excused from one trial is available for duty In another 
trial, frequently contemporaneous. Given the necessity for concurrent service by 
the venire In civil trials. It is to be doubted that the proposed reduction In 
pcrem|)tory challenges will accomplish economy of dimensions comparable to 
Its Impact on the validity of the trial process. 

We would further note that a decrease in the number of peremptory challenges 
would be likely to catise an increase In the number of appeals and reversals based 
upon claims of pre-trial publicity, community prejudice, and error In overruling 
challenges for cause. Under the present allocation, such claims are frequently 
avoided by noting the availability of a sufficient number of peremptory chal- 
lenges to obviate the problem, particularly where the peremptory challenges are 
not exhausted. See, e.g., Hopt v. Utah, 120 U.S. 430, 436 (1886); Needhnm v. 
United States, 73 F. 2d 1, 3 (7th ar., 1934) ; Oraham v. United States, 2.'i7 F. 2d 
724, 729 (6th Clr. 1958); Jordan v. Vnited States, 295 P. 2d .S55, 356 (10th Clr., 
1961) ; Leonard v. Vnited States, 324 F.2d 914,195, (9th Clr., 1963). 

Thus, It Is at least as likely that a reduction In the number of peremptory 
challenges would produce substantial delays and expenditures as that It would 
produce economy and efficiency. But the ultimate price—^Impairment of the rl^t 
to Impartial jury—is beyond measure. 

Not only would the proposed Rule change decrease defense peremptorles from 
ten to five, but in addition It would provide an equal number of peremptorles to 
the prosecutor. The proposed revision reflects a report by the Committee on the 
Operation of the Jury System which states that "Little justlficatlMi for . . . 
disparity Is apparent." We hope that we may be of service to the CtMnmittee by 
pointing out such justification. The present rule, in awarding a larger number 
of peremptory challenges to the defense than to the prosecution, reflects a recog- 
nition of basic facts which require that result in the Interests of simple justice. 

We have already touched upon one basis for the numerical asymmetry. The 
worth of a peremptory challenge depends upon the challenger's knowledge of the 
juror's background. In almost all cases, the prosecutor enjoys a vastly superior 
position in this regard. He frequently can compile information at the public ex- 
pense, and enjoys the services of skilled government investigators. He can draw 
upon sources which are foreclosed to any official inquiry. On the other hand, 
the defendant has access only to such information as he can gather at his own 
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expense, for it has been held uniformly that the prosecutor need not share hia 
Information with the defence. 

Thus, the prosecotlon has selected juries relying upon exclusive access to the 
income tax returns of the venlremen, Vnitei Statea v. Costello, 255 F. 2d 876 
(2d Clr., 1968); FBI background Investigators of all venlremen Beat v. United 
State*, 184 F. 2d 131 (1st Clr., 1950); government agency record checks and in- 
vestigative reports on venlremen, Martin v. United States, 266 F.2d 97 (5th Clr., 
1959) ; a "book" reflecting the previous verdicts of every venlreman, including 
jury room performance in some cases. Hamer v. United States, 259 F. 2d 274 
(9tii Cir., 1958) ; unspecified and undisclosed notes concerning the venlremen, 
Chriatoffel v. United States, 171 F. 2d 10(H (D.C. Clr., 1948), reversed on other 
grounds, 388 U.S. 85; report of interview with a venlreman, People v. Ruef, 114 
P. 54 (Cal., 1910) ; and police reports of investigations of venlremen, Cornm. v. 
UoCann, 91 N.B. 2d 214 (Mass., 1950). The defense is denied access to any such 
Information. People em rel Keller v. Superior Court, 1 CaL Rptr. 55, 78 A.L.R. 2d 
305 (1959). Indeed, the only defense vehicle with which to gain access to jury 
lists appears to be 28 U.S.O. 1867(1), but information gained under that section 
may be used only to maintain and support a challenge to the array based on 
systematic exclusion. See Test v. United States, 420 U.S. 28. 

Jury selection based on limited information presents a problem of such magnl. 
tude, even with the present allocation of peremptorles, as to have given rise 
to a new branch of social science: jury analysis. Time Magazine (1/28/74, p. 60 j 
recently published an article concerning one such team of specialists. They em- 
ploy large numbers of assistants to compile demographic studies and background 
investigatloas of potential jurors. The resultij are then analyzed by computer 
to determine desirable Juror profiles. The final phase of the service consista in 
observation of the venlremen during voir dire. Time quotes the sociologist-in- 
vestigator as saying that he merely does "what lawyers do—only more sys- 
tematically." Such servl(»s can compensate for a reduction in peremptory chal- 
lenges, but only to the benefit of the rare litigant to whom they are available. 

Any reduction in the number of peremptory challenges can only tend to 
intensify the possibility that financial resources can be determinative of a 
criminal defendant's chances for an acquittal. It will also necessarily diminish 
the likelihood that the jury will be truly impartial. 

The only appropriate balancing factor Is to permit the defense to exercise the 
larger number of peremptory ciiallonges. One peremptory challenge based v>n 
meaningful Investigation is worth at least two which must be exercised on the 
sole basis of the instinct and experience of counsel. 

Another factor to be weighed is the greater likelihood that a given venlreman 
will tend to favor the prosecution rather thar the defense. This tendency is 
particularly strong in federal prosecutions. The remarkably high conviction 
rate in federal proceedings not only reflects this tendency, but tends to reinforce 
it with snowball effect It also indicates that the prosecution suffers no meaning- 
ful disadvantage from the fact that defense is presently granted a larger number 
of peremptories in felony cases. 

There is no apparent need for change in this regard, and the implementation 
of change carries the serious threat of creating rather than eliminating a dis- 
parity between the parties. For all of those reasons, the National Association of 
Criminal Defense Lawyers opposes the amendments to Rule 24. 

8. THE AMEHDKENT TO BULE 23(c) 

The proposed amend^nent to Federal Rules of Criminal Procedure, Rule 23 (o) 
provides that, in a l)ench trial, a defendant's request for special findings of fact 
most be made before the court renders its vtrdiet. The purpose of the amend- 
ment is to clearly delineate the time within which a defendant must make such 
a request so as to resolve the "interesting and apparently undecided question of 
when a reqnest for flndlngs under Federal Rules of Criminal Procedure, Rule 
23(c) is too late. . . " United States v. Rivera. 444 F.2d 136,138 (2d Clr., 1971). 

In Rivera, defendant's request was not made until the day after sentence 
was imposed. The Second Circuit, however, did not reach the question of time- 
liness, flndlng the need for special flndlngs to be moot in light of, inter alia, 
the rather ambiguous defense request and defense counsel's apparent acknowl- 
edgment that his request bad been met. Id. at 138. 
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A thoughtfiil defendant would hesitate to request specific findings beforO' 
the issue of guilt was decided, because he misht well suffer for his temerity. 
Such a request could be viewed as a concession that he expects a finding of guilt. 

Despite these consequences, the amendment has been approved by the follow- 
ing committees which have studied the Preliminary Draft of Proposed Amend- 
ments to the Federal Rules of Criminal Procedure, Proposed Rules Government 
§ 2255 Proceedings for the United States District Courts aud Proposed Amend- 
ment to the Federal Rules of Appellate Procedure: (a) The Committee on 
Habeas Corpus, 1»73 Winter Meeting of the National Association of Attorneys 
General at 4, Attorney General Evelle J. Younger, Chairman: (6) The Attorney 
General of New Jersey, Report at 5. Prepared by Appellate Section of the Divi- 
sion of Criminal Justice, Bureau of Research and Planning (September 1973) ; 
(c) The Committee of the American College of Trial Lawyers. Report, (Febru- 
ary 11, 1974) ; (d) The Department of Justice; (c) the United States Attorneys; 
(/) The Advisory Committee on Criminal Rules (August 11, 1975) ; and (</) 
the Standing Committee on Rules of Practice and Procedure. 

In their approval of the amendment, none of the above groups considered the 
effect of requiring a defendant to request special findings before the rendering 
of a verdict. They merely reiterated the belief that setting a definitive time 
period during which a defendant must request special Judicial findings would 
eliminate the problem of deciding when such a request was not timely made. 

The Association of the B.ir of the City of New York ("ABCNY") criticizes 
the amendment for not requiring mandatory, on the record findings consisting "of 
the same detail as those in civil cases." ABCNY Joint Report at 20. None of 
these criticisms directly deal with the consequence of requiring a defendant to 
request special findings before n verdict is rendered. However, adoption of the 
ABCNY's suggestion that special findings, either oral or written, be made in 
every noujurv case would obviate the problem. This approach was also recom- 
mended in United States v. Sioilia. 457 F. 2d 787, 788 (7th Cir., 1972), and 
United Statcn v. Rivera. 444 F. 2d 136,138 (2d Cir., 1971). 

Similarly, the ABA Criminal Justice Section recommends the following changes 
in Proposed Rule 23(c) ; 

(c) In a case trietl without a jury the court shall make a general finding and 
shall in addition find the facts specially. Such findings may be oral. If an opin- 
ion or memorandum of decision is filed, it will be sufficient if the findings of 
fact apiiear therein, unless waived l)y the parties after the general finding. 

The Section's suggested modification is a result of its belief that: 
Such a request by the defense or prosecution in advance of the courfs deci- 

sion as to the general finding might well indicate a lack of confidence in a favor- 
able outcome of the case—and could, in fact, affect the court's decision as to 
the general finding. The Section believes no convincing reason exists for requir- 
ing such an advance request. ABA Report at .5-G. 

Because a defendant will only request special findings if he or she believes 
there is a chance that the judge will find him or her guilty, a request for special 
findings made at the lieginuing of trial puts the defendant at an Immediate 
p.sychological disadvantage. It al.so runs the rl.sk of antagonizing or otherwise 
unfavonilily affecting the trial judge, e.-^pecially if the request is interpreted as 
either a lack of faith in the judge's ability to remain neutral or a lack of faith 
in the defendant's innocence. 

Thus, the amendment as presently drafted, offers a defendant a ubiquitous 
Hobson's choice. The importance of the defendant's right to request special find- 
ings makes the imposition of such a choice intolerable. The Ninth (Circuit has 
ruled that: 

[A] defendant's right to such findings [special findings under Rule 23] is not 
trival, and his exercise of that right is not to be impaired by the exertion of 
pressure from the court. Howard v. United Stales, 423 F. 2d 1102, 1104 (9th 
Cir., 1970). 

Although the Ninth Circuit was referring to the trial court's conditioning of a 
jury waiver on a waiver of special findings, Its reasoning Is equally applicable 
to the impossible "choice" set out in proposed Rule 23(c). Moreover, a require- 
ment of mandatory findings would "prevent courts from engaging In the con- 
denmed practice of conditioning waiver of a jury trial upon waiver of special 
findings. See United States v. Lingston. 459 F.2d 707 (3d Cir., 1972) . .." ABCNY 
Joint Report at 21 n. 2. 

Significantly, .special findings are considered so important in civil cases that 
the court is retiuired to make such findings in every case. Fed. R. Civ. P., Rule 
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52(a). The importance of such findings would seem to be even greater where an 
individual's liberty is at stake. 

Furthermore, as the ABA Section on Criminal Justice notes: 
At the time the court makes the general finding, it certainly knows its reasons 

for the action, and can then eitier orally before a court reporter, or In writing, 
set forth the facts forming the basis of the decision, unless both parties agree 
to waive such special findings. 

We also note that such proposal would not result in any Increased burden 
upon district judges, especially since such findings could be made orally from 
the bench and the court reporter's transcript of the judge's remarks would comply 
with the rule. 

Alternatively, we suggest that the problem could be alleviated by amending 
Kule 23(a) to permit the defendant to request findings of fact and conclusions of 
law subsequent to the entry of a general verdict That certainly would not imply 
any delay in appellate review. Normally, a considerable period of time elapses 
between a finding of guilty and sentencing. Weeks are required to permit the 
preparation of the pre-sentence investigative report Ten days after sentencing 
are allocated for the filing of a notice of appeal and in most Circuits, local rules 
prescribe a specific period of time (i.e., two weeks) after the notice for the desig- 
nation of the record. Findings would not normally be useful to anyone until the 
clerk of the district court begins to prepare the record on appeal. 

Such a procedure would eliminate the necessity for any findings at all in a 
number of cases. The only value of findings of fact and conclusions of law con- 
cerns appellate purposes. There Is no reason why any defense lawyer would wish 
to have special findings entered in any case in which he and bis client have 
determined there will be no appeal. Frequently, that decision as a practical 
matter is made after, not before, sentencing. Frequently, a defendant who ada- 
mantly expresses a desire to subject a district judge's finding of guilt to appellate 
review, changes his mind after he is sentenced to a period of probation, and the 
cost of appeal is considered. Permitting defendants to seek special findings sub- 
sequent to sentencing would serve the interests of judicial economy by elimi- 
nating the need of preparation of findings of fact and conclusions of law in 
those cases entirely. 

For all of those reasons we oppose the proposed changes in their present form 
and recommend either that the rule be made mandatory in all non-jury cases or 
that a defendant be permitted to request findings of fact and conclusions of law 
within a reasonable period of time after sentencing. 

4.   AMENDMENTS   TO   BULE   40.1 

The only objection the Association has to the propcsed Kule 40.1 concerns the 
unrealistic ten-day time limit within which the petition for removal of state 
criminal cases to the federal court must be filed. Candidly, we think that such 
a time limitation is unworkable and unwise and may operate to deny substan- 
tial justice in those few cases arising within the ambit of the projjosed rule. 

We note that most criminal removal cases arise from a situation In which 
a federal agent runs afoul of some State criminal provision, see e.g., Colorado 
V. SuHics 28« U.S. 510, Maryland v. Soper, 270 U.S. 9, Tennessee v. Davis, 100 U.& 
257. Ill such situation, the most influential factor in determining whether a case 
brought by a state indictment is properly removable to the federal court for trial 
concerns whether the alleged criminal activities of the federal agent or employee 
occurred during the course of his duties as a federal employee.' If so, the case is 
properly removable. If not, the case should remain within the jurisdiction of the 
state court. 

But the question of whether the activities occur in the course of a defendant's 
federal duty is one aljout which there can be significant disagreement Questions 
may arise which take more than ten days to resolve. The question of representa- 
tion ill such cases is also involved. Should the Department of Justice determine 
that such activity as charged in a state indictment occurred in the course of the 
defendant's duties as a federal agent, it would similarly decide to provide repre- 
sentation for him by a departmental attorney or an Assistant U.S. Attorney. 

> In some such oaseii the proposed rule would be Inoperable In any event since the 
Supreme Court held Ions «so In Cunninriham v. Xeagle, 135 U.S. 1, that federal habeaa 
lies to obtain the dlscharse of a federal offlcer held by State authority for a homicide 
committed In the course of his federal duties. The proposed rule does not purport t« 
regulate the habeas Jurisdiction of the district courts. 



otherwise, the defendant would be put to the necessity of retaining private coun- 
sel. But the department may determine that the alleged deed did not occur In the- 
performance of the defendant's duties and he, on the other hand, may Insist that 
It did. In such circumstances the question of who shall represent the defendant 
could not be determined within ten days. Whoever that attorney is, he deserves 
a fair opportunity to prepare and file a petition for removal. The ten-day provi- 
sion is simply unworlcable. Nor does it serve any useful purpose. Rare Indeed !.« 
the case that is brought to trial in ten days. No delay, therefore, would result 
from a more generous and realistic allocation of time to such defendant to deter- 
mine, first, by whom he Is to be represented and, second, whether to file a peti- 
tion for removal. The National Association of Criminal Defense Lawyers be- 
lieves that all defendants should be given a full and fair opportunity to litigate 
their just claims—even federal agents. 

6.   AMENDMENTS   TO   RULE   41 

While we recognize that nothing in the text of a federal rule of criminal pro- 
cedure could properly be construed as altering a constitutional requirement, we 
nevertheless feel that the language in the proposed Rule 41(c) (1), "the finding 
of probable cause may be based on hearsay evidence In whole or in part," may 
be misleading in that it falls to take specific account of the requirement that the- 
magistrate be provided with a reason to credit the hearsay. Such decisions as 
AguiUtr v. Texas, 378 U.S. 108, BpinelU v. United Statcg, 393 U.S. 410, and United 
Stntes V. DaiHn, 402 F.2d 171, (7th Cir., 1968), stand for the proposition that 
while hearsay suflBces to establish probable cause, it is necessary to show some- 
thing more than a mere informant's tip. That something more we suggest can 
constitutionally take many forms, e.g., a recitation of the informant's prior re- 
liability, his identity and standing in the community, or even the fact that he was 
In a position to personally observe what he told the affiant. See Adamt v. WiU 
hamit, 407 U.S. 143. Accordingly, we suggest that the quoted language—which 
really adds nothing to existing law—be deleted from the rule in its entirety, or- 
alternatively, that qualifying phraseology be added to make certain that the 
constitutional requirement to which we have referred is given recognition in the 
Rule. 

The other aspect to the proposed Rule 41 to which onr objection Is most Im- 
portant concerns the decision to permit search warrants to issue upon telephonic 
affidavits. First, we believe that the fundamental idea of telephonic affidavits is 
less than satisfactory. It deprives the magistrate of one of the most traditional 
methods by which credibility of witnesses has been judged in the law. Consider- 
ations of demeanor are totally eliminated. In addition, problems may arise con- 
cerning the identity of the caller as well as proving the identity of the caller. 
Unless the magistrate can recognize the voice of the affiant, there would appear- 
little chance of attaching responsibility for the seeking of a search warrant upon- 
an Individual who seeks it by telephone. In the opinion of our membership, the 
recording requirement of the proposed rule would be of little help in this respect. 

The other provision of proposed Rule 41(c) (2) to which we object concerns 
the language in the very beginning of the proposed rule: When the circumstances 
make it reasonable to do so in the absence of written affidavit. 

We believe that clause sets too nebulous and lax a standard for the Invocation 
of the telephonic procedure. Even the proponents of the rule change should' 
prefer written sworn affidavits and oral sworn personal testimony before a 
magistrate in instances where that can be accomplished conveniently. Under the- 
standard of the clause we have quoted, we apprehend that search warrants will 
usually be issued by telephone rather than by personal application. What is 
meant to establish a mechanism for use in the unusual case will become the- 
mechanism utilized In almost every case. The tall will wag the dog. We suggest. 
In the alternative, that the rule be written to contain a standard based upon the 
practicality of seeking a warrant in person and that agents be required to seek 
the warrant in person when they are able to do so. Under such a standard, exigent 
circumstances could be considered and the telephonic procedure utilized only 
when the normal, usual, and time-tested personal appearance will not serve. 

Once again, we fear the Fourth Amendment's vital protection against unrea- 
sonable search and seizures is demeaned by the proposed rule. We fear that this 
basic protection is in serious danger of becoming a second class constitutional 
right. 
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fl.  PBOPOSED   AMENDMENTS   TO   RULE   6 

We are conversant with the statement submitted to this Suboommlttee by 
Professor Melvin B. Lewis, of the John Marshall Law School, and we concur 
in the sentiments he professes in connection with Rule 6. In short, the National 
Association of Criminal Defense Lawyers opposses the amendments to the rule 
regarding the secrecy of grand jury proceedings. 

7.   CONCLUSION 

Tor the reasons which we have discussed above, the National Association of 
Criminal Defense Lawyers, composed of those attorneys practicing in every 
State in tJie Union, who practice in the criminal courts of the nation on a daily 
basis, opposes the proposed amendments of the Federal Kules of Criminal Pro- 
cedure promulgated by the Supreme Court. We urge the Subcommittee to recom- 
mend against the passage of those amendments. 

Mr. JVIANN. The other witness scheduled today was Mr. Lennox 
Hinds, who was to testify on behalf of the National Conference of 
Black Lawyers. He is unable to be here, and will submit a statement 
for the record. 

Without objection it will be received and made a part of the record. 
[Mr. Hinds' statement follows:] 

STATEMENT OP THE NATIONAL CONFERENCE OF BLACK LAWYERS 

INTEREST OF THE NATIONAL CONFERENCE OF BLACK LAWYERS 

The National Conference of Black Lawyers, (NCBL), is a national, not-for- 
profit, non-partisan, non-political membership organization incorporated under 
the laws of the District of Columbia. Its membership con.sists of over 1.000 of 
the nation's .5,000 Black lawyers, judges, and law professors. Also Included in 
its membership are over 2,.W0 Black law students through the Black American 
Law Students Association (BALSA). As stated in its Articles of Incoriwratlon, 
the purposes of NCBL are: 

1. To work for the elimination of racism in the law. 
2. To give attention to the root problems of the Black Community. 
3. To analyze and study problems of Black attorneys in the United States ia 

their legal practices. 
4. To encourage Black youth to study law. 
5. To cultivate the science of Juris-prudence to facilitate the administration 

of justice; to elevate the standards of integrity, honor, and courtesy in the Legal 
profession; and to cherish the spirit of brotherliood among the members thereof. 

One of the overriding concerns of national significance Is the concerted effort 
of the judiciary, the legal profession, and the legislature to improve the criminal 
justice system of our natitm. Member attorneys of the Conference have enjoyed 
extensive exi>erience in the federal courts, and, therefore have a real Interest in 
the rules of procedure employed therein. The proposed amendments to the Fed- 
eral Rules of Criminal Procedure are especially of importance in that, if allowed' 
to become law, they will affect tlie basic tools of the legal profession's efforts to 
facilitate the administration of justice. 

PROPOSED AMENDMENT 10 BULB 24(b) 

The National Conference of Black Lawyers is opposed to the proposed amend- 
ment to Rule 24(b) of the Federal Rules of Criminal Procedure, as it will ad- 
versely affect the Sixth Amendment right of the accused to an impartial jury 
trial. The reduction of the absolute number of peremptory challenges available 
to both sides in all federal criminal trials to 12 challenges in capital cases, 
nine challenges In felony cases, and two challenges in misdemeanors would not 
enable defendants to achieve a jury free of bias against the accused. 

The Conference's analysis of the effect of the proposed amendment to Rule 24 
(b), reveals that substantial prejudice to the defense function will result in 
federal criminal trials where the limited opportunity of voir dire has virtually 
extinglished the "cause challenge" as a tool for minimizing Jury partiality. To 
reduce the number of peremptory challenges, which have truditionaliy been 
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resrnrded as bnstc to achieving an Impartial jury, would aggravate the predloa- 
MR'iit of the defense in eases in whith pretriul events have received extensive 
nietlin coverage. 

On Wednesday, February 23, 1977. Jay Schulnian, coordinator of the Na- 
tional Jury Project testified in opposition to the proposed amendment to Rule 
24(b). The National Conference of Black Lawyers fully suppf)rts the substance 
of the National Jury Projects statement and testimony on the issue, and we 
vigorously urge that tlie Subcommittee restrain from reporting out a hill em- 
bodying the proposed amendment to Rule 24(b) of tjie Federal Rules of 
Criminal Procedure. 

Moreover, the Conference asserts that the composition of federal jury systems 
throughout the nation substantially underrepresents young and non-white peo- 
ple, and that the reduction of the number of peremptory challenges would deny 
federal defendants the opportunity of a jury composed of their peers. In order 
to develop a genuinely inclusive federal jury system with enough peremptory 
challenges to screen a jury panel of prejudice, we believe that more peremptory 
challenges, rather than less, should be the substance of any change in Rule 24(b). 

In conclusion, the National Conference of Black Lawyers Invariably stands by 
the proposition that the Sixth Amendment guarantee of an Impartial jury will 
.suffer an evisceration if the proposed amendment to Rule 24(b) of the Federal 
Rules of Criminal Procedure is reported out of the Subcommittee in Its present 
form. 

Mr. MANX. The subcommittee has received several statements for 
inclusion in the record. Copies of them were circulated to members 
of the subcommittee yesterday afternoon, and without objection, they 
will be made a part of our record. 

Hearing no objection, the followmg items are made a part of our 
record: 

One, a letter from David K. Freeman, Federal Public Defender, 
Western District, Mo., dated February 23, i977; 

Two, a letter from Shelby C. Kinkead, Jr., Federal Public Defender, 
Lexington, Ky., dated February 23,1977; 

Three, a statement on behalf of the National Association of Manu- 
facturers forwarded in a letter dated February 23,1977, from Eicliard 
D. Godown; and 

Four, a letter from William Deaton, Federal Public Defender, 
Albuquerque, N. Mex., dated February 25,1977. 

[The four documents follow;] 
FEDERAL PUBLIC DEFENDER, 

AVESTERN DISTRICT OF MISSOURI, 
Springfield, Mo., February 23, 1977. 

Re proposed changes—rule 24, Federal rules of criminal procedure. 
Hon. JAMES R. MANN, 
Subcommittee on Criminal Justice, Bouse Judiciary Committee, Bouse Offlce 

Building, Washington, D.C. 
DEAR MR. MANN : I write in opposition to the proposed revision of Rule 24, 

Federal Rules of Criminal Procedure. 
I am in agreement with those persons who suggest that the method of select- 

ing petit jurors in a criminal case should be thoroughly reviewed. But I chal- 
lenge the bare conclu.slon that reducing the number of peremptory challenges or 
placing the defendant and the Government on parity in the number each side is 
entitled to exerci.se will achieve the policy of the 1968 July Act of insuring that 
all litigants '•.shall have the right to grand and petit juries selected at random 
from a fair cross-section of the community in the district or division wherein the 
Court convenes." 28 U.S.C. § 1861. 

The committee on the operation of the jury system believes that reducing the 
number of peremptory challenges would prevent misuse of the challenge for 
purposes of systematically excluding members of a given group from the jury. 
Based on my experience over the years and the experience of my assistants in' 
defending criminal cases in this district, I am simply unable to see how the 
laudatory ends sought by the committee will be facilitated in any degree by rednc- 
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Ing the number of peremptory challenges available to a defendant or making the 
number of peremptory challenges equally available to both parties in a criminal 
case. 

Only a defense lawyer who has sat at the coimcil table with a black de- 
fendant, whose family and friends are seated In the back of the courtroom, can 
fully appreciate the impact of these people seeking Negro veniremen, who appear 
to be normal law-abiding, hard-working citizens of their community, struck from 
the jury by the Government for no other apparent reason than their race. We 
recently challenged this practice in this district In United States v. Carter, 528 
F.2d 844 (8th Clr. 1075) and United States v. Nelson, 529 F.2d 40 (8th Cir. 1076), 
copies enclosed.' The challenges were unsuccessful in light of the standard an- 
nounced by the Supreme Court in Swain v. Alabama, 380 U.S. 202, 85 S. Ct. 824, 
13 L.Ed.2d 759 (19tJ5), requiring a showing of consistent and systematic exclusion 
of Negroes by the exercise of iwremptory challenges in case after case, whatever 
the circumstances, whatever the crime and whoever the defendant or victim may 
be. Nevertheless, the Eighth Circuit Court of Appeals did characterize the pro.se- 
cutor's practice as raising a "serious question" and stated in United States v. 
Nelson, supra, at p. 43, 

"Should the prosecutors' practices, as revealed here and in Carter continue, 
we are sure that the district judges in the Western District of Missouri will 
take appropriate action." 

The point is that it is not the defendant in actual practice in the trial of a 
criminal case who is responsible for the destruction of the cross-sectional flavor 
of the jury. The proposed change to Rule 24 wUi do nothing to remedy this de- 
plorable practice. In a non-capital felony case reducing the number of qualified 
jurors from twenty-eight to twenty-two before exercise of peremptory challenges 
does nothing to promote a "fair cross-section". If anything reducing the size 
of the qualified panel correspondingly reduces the likelihood of a "fair cross-sec- 
tion". The insignificant savings in time and money iu the jury selection process 
by reducing the number of peremptory challenges and therefore the size of tlie 
qualified panel is far outweighed by the fundamental right of a defendant to 
have his jury selected from a fair cross-section of the community. 

Historically the concept of jury challenges was looked upon as a protection for 
the accused rather than a right of the prosecutor. See the attached brief, pages 
17 through 35 filed in United States v. Carter, supra, and prepared by Thomas 
M. Bradshaw, Assistant Federal Public Defender for this district, for historical 
data." 

The jury selection process in this district in the ordinary single-defendant 
felony case takes approximately 2 to 2^2 hours from the time the panel of venire- 
men is sworn until the twelve members of the jury are selected. The judge in- 
vites the Government and the defendant to submit proposed voir dire questions. 
Uniformly, it is the practice in this district for the defendant to submit proposed, 
questions to be propounded to the panel, the Government submits no requested 
questions for voir dire. If the judge does not Uke a particular question that hnq 
been propounded by defense counsel he does not necessarily state that the ques- 
tion is lmproi)er but will ordinarily say that he will cover the subject matter 
in a different way, which usually means that the subject matter of the inquiry 
-is so obscured that it evokes no response from the prospective venireman. 

I've been a Federal Public Defender for over four years. Prior to that time I 
spent over five and one-half years trying major felony criminal cases in the 
State Courts of Missouri where the lawyer.') conduct the voir d,ire examina- 
tion. I know from that experience it is possible for two capable lawyers to con- 
duct a voir dire examination, within tlie bounds of propriety, in a shorter period 
of time than a federal judge and, at the conclusion of the questioning period be 
able more intelligently to exercise challenges on behalf of their respective clienrs. 

In conclusion, I want to emphasize that we have no difliculty in this district 
in obtaining a panel of veniremen that represent a true cross-section of the 
community. The names placed in the wheels for our grand and petit juries in 
this district are selected at random on an annual basis from the voter registrntioii 
list. There is substantial minority representation on each panel of veniremen. 

•The prosecutor's practice of eliminating, in tlie name of the sovereign, minority 
representation on juries may not meet the "systematic exclusion" standard 
but it does without question smack of "tokenism" anct should not be further 

* These cBBes are not being reprinted. 
• The brief Is reprinted In app. U at p. 254. 



facilitated by the proposed chancre to Rule 24. In short, the proposed chan^ 
will further degrade the quality of justice arailable to an accused in the federal 

•courts of this country and it is on that score that history will judge our 
cirilizatinn. 

Respectfully yours, 
DAVID R. FREEMAN, 

Federal Public Defender. 
KnolOBures. 

LEXINGTON, KY., Fehruarti 25,1977. 
Re proposed change—rule 24, Federal rules of criminal procedure. 
Hon. JAMES R. MANN, 

•Subcommittee on Criminal Justice, House Judiciary Committee, House Office 
Building, MVashington, D.C. 

DEAB CONOBESSMAN MANN : The purpose of this letter Is to voice opposition to 
the proposed change for Rule 24 of the Federal Rules of Criminal Procedure 
reducing the number of peremptory challenges to five per side. 

I do not believe that the reasons cited by the Committee for such a change are 
valid and, therefore, do not feel that the proposed Rule Is desirable. 

Our office has never used peremptory challenges as a means of systematic elim- 
ination from the jury of members of a given group. We have only used challenges 
to eliminate those individuals from the jury whom we believe exhibit a predispo- 
sition as to the matter on trial or an inability to be objective. It Is the practice 
In our District to retain a panel of venlremen for up to [and in some instances 
in excess of] six months. Toward the end of a period of jury service peremptory 
challenges tiecome exceedingly important because of the need to eliminate thoee 
jurors who would be inclined to form an opinion as to the matter on trial based 
upon their prior experience In similar cases. Frequently, an attorney's decision 
that a juror would not be receptive to or objective about a defendant's case Is 
intuitive and such a juror must, therefore, be eliminated by way of a peremptory 
challenge rather than for cause. 

I do not believe a reduction in the number of peremptory challenges would 
facilitate a savings of time. On an average our office tries in excess of 25 cases a 
year and in our District the attorneys are allowed to individually voir dire the 
jurors. I do not recall having a case in which the jury selection process took more 
than two hours. Even if the proposed Rule might result in a savings of time, I 
4on't believe that ends of justice are necessarily best served by a streamlined 
Judicial system. 

Finally, I don't believe that the disparity as to the number of challenges pro- 
vided to the defense and the prosecution works an injustice. In the case of pri- 
vately retained defense counsel the government, because it has been involved in 
all of the cases tried by the panel, is more familiar with the background of indi- 
vidual jurors than Is the defense and can exercise Its challenges with more dls-" 
cretion and, consequently, does not have the need for as many challenges as the 
defense. Moreover, the Sixth Amendment right to a jury trial by one's peers 
inures to the benefit of the defense rather than the government. 

In closing, I strongly urge that the Committee decline to approve the proposed 
change for Rule 24. 

Sincerely, 
SHELBY C. KINKBAD, Jr., 

Federal Public Defender. 

COMMENTS OF THE NATIONAL ASSOCIATION or MANUPACTTTKEBB 

The National Association of Manufacturers ("NAM") respectfully submits 
these comments on the proposed amendments to the Federal Rules of Criminal 
Procedure now before this Committee. We will limit onr comments to proposed 
Rule 6(e), Secrecy of Proceedings and Disclosure, amendment. 

The NAM is a voluntary, non-profit business organization whose members In- 
clude employers of all sizes and account for a major portion of all manufactur- 
ing business In the United States. Any of our members could become the object 

•of abuses of the grand jury system engendered by the proposed amendment, as all 
are subject to the jurisdiction of at least one administrative agency. It Is to these 
abuses which we direct our comments. 
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The amendment to Rule 6(e) offered by Mr. Chief Justice Burger would per- 
.mit disclosure of grand Jury transcripts to such government personnel, other 
than the Attorney General, U.S. Attorney or their authorized Assistants, as ia 
necessary to assist these specific attorneys in performing their duties. The ra- 
tionale advanced for this disclosure expansion by the Advisory Committee to tba 
U.S. Judicial Conference is to "facilitate an increasing need on the part of gov- 
ernment attorneys, [that limited class to which tlie grand jury transcripts may 
now be disclosed] to malce use of outside expertise in complex litigation." H.R. 
DOC. NO. 94-4(M, 94th Cong., 2d Sess. 8 (1970). 

The NAM 1B concerned that the proposal will undermine the "long established 
policy that maintains the secrecy of the grand jury In Federal courts." United 
States V. Proctor and Gamble Co., 356 U.S. 677 (1958). The grand jury, a con- 
stitutlooaUy authorized and court supervised entity, is a powerful mechanism, 
the use of which circumvents many of the rights of the party under investigation. 
There Is no right to have counsel present in the grand jury room, no notice of 
the charges against the party Is given, and testimony can be compelled by a grant 

•of either use of transaction immunity. These extreme exceptions to the principlea 
of freedom are justified only because of "the importance society has attached to 
detecting criminal activity and bringing to justice those responsible." Note, "Ad- 
ministrative Agency Access to Grand Jury Materials," 75 Colum. L. Rev. 162,177 
(1975). However, if the proposal is adopted it is possible that the Informatioa 
acquired In the criminal grand jury setting and made available to those adminis- 
trative agency personnel assisting in the criminal investigation will be used by 
the administrative agency in subsequent enforcement proceeding of its owa, 
either dvll or criminal. 

The Advisory Committee Itself acknowledged the potential for that very kind 
•of abuse, should the grand jury materials be permitted to be more broadly dis- 
closed ; disclosure to personnel whose expertise is needed in the criminal investi- 
gation "is subject to the qualification that the matters disclosed be used only for 
the purposes of the grand jury Investigation." H.R. Doc. at 9. The Committee did 
suggest a method to promote the secrecy of the testimony and lessen the oppor- 
tunity for abuse of that Information by the administrative agency assisting in 
the inreslgation. 

"The court may Inquire as to the good faith of the assisting personnel, to en- 
sure that access to material is not merely a subterfuge to gather evidence un- 
attainable by means other than tlje grand jury." H.R. Doc. at 9. 

The NAM, does not believe that the precatory comments of the Advisory Com- 
tnlttee will adequately protect persons who are subject to the jurisdiction of ad- 
ministrative agencies from the unfairness inherent in the proposed amendment. 
"We respectfully submit that at a minimum rule 6(e) require a judicial deter- 
mination, made after an adversary hearing, that compelling and particularized 
needs of the Justice Department justify the disclosures of specific grand jury 
materials and that those disclosures are made to the minimimi possible number 
of additional government personnel. A judicial determination of necessity for 
the expert assistance is essential. It Is undesirable to have the Attorney General 
•or U.S. Attorney who Is directly involved In the criminal prosecution make the 
•decision as to whether administrative agency assistance is necessary. 

Several criteria that must be met by the Justice Department in order that a 
limited disclosure order issue were discussed in J. R. Simplot Co. v. United Statet 
Diitrict Court lor the District of Idaho, —F. 2d— (9th Cir. 1976). See also. /Jo6- 
ert Hawthorne, Inc. v. Director of Internal Revenue, 406 F. Supp. 1098 (E.D.Pa. 
1975). In order for the Interest in permitting agency personnel to assist in the 
grand jury investigation to outweigh the societal interests In preserving grand 
jury secrecy and use for the sole purpose of handing down indictments, the De- 
partment of Justice must satisfy the court as to the "necessity for each particu- 
lar [agency] person's aid rather than showing merely a general necessity for 
assistance, expert or otherwise." Simplot, slip opinion at 9. The Simplot opinion 
places a desirable additional burden upon the Justice Department. No agency 
assistance will be permitted unless the Department adequately explains its "fail- 
ure to use qualified personnel within the Justice Department." Ibid. This requires 
the Department to look first to Its own substantial resources for assistance and 
prevents the administrative agency from automatic access to the grand jury 
Investigation. 

We believe that the adversary hearing standards set forth In Simplot should 
T)e Incorporated Into any amendment which expands the grand jury materials 
•disclosure provisions of Rule 6(e). These criteria must be incorporated into the 
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rule as they enhance the societal Interests In grand Jury secrecy, freedom of the 
individual under criminal investigation and curtailing administrative agency use 
of information obtained in the criminal forum for its own civil enforcement activi- 
ties. Moreover, an adversary bearing must be mandatory in order to ensure that 
the balance between the prosecutor's alleged need for outside, expert aid and the 
secrecy of the grand Jury proceeding be fairly struck. 

The NAM is grateful to the Committee for being permitted to submit its views 
on this proposal, the practical effect of which will be to greatly alter the investi- 
gatory procedures of administrative agencies. 

FEDERAI. PUBUO DEFENDER, 
DISTRICT OF NEW MEXICO, 

Albuquerque, Tf. Mew., February 25,19TT. 
Be proposed changes In rule 24, Federal rules of criminal procedure. 
Hon. JA3IES R, MANN, 
Subcommittee on Criminal Justice, House Judiciary Committee, Eoute Office 

Building, Wathington, D.C, 
DEAB CONGRESSMAN MANN : For the post four years I have worked as an at- 

torney in the Federal Public Defender Office for New Mexico which handles be- 
tween 60-75% of the indigent federal criminal matters in this Judicial district. 
I am acutely conscious of the necessity for an effective legal system. I firmly 
believe that a sine qua non for such a system Is the ideal of fairness; or, at the 
very best, the "appearance of fairness." 

One of the few places In a criminal process where there is a visible "advantage" 
grlven the defendant is in the number of peremptory challenges presently allowed 
under Rule 24. The idea of achieving some sort of "parity" between the govern- 
ment and an accused person by changing the number of peremptory challenges 
has to be viewed In the context of the resources and investigative potential of 
each side. When so viewed, the overwhelming dominance of the government is 
obvious. 

Under the proposed rule, an accused would have to rely on the trial court's 
discretion in allowing more than the reduced number of peremptory challenges. 
Presumably this Is the same judicial discretion that is presently being attacked 
by those persons who advocate fixed mandatory sentences to cure the disparities 
In sentencing created by Judicial "discretion." 

I respectfully submit to you that if we seriously entertain the concepts of trial 
by Jury, a fair trial, and due process of law, the number of peremptory challenges 
presently allowed a federal criminal defendant is already at an irreducible 
minimum. 

Respectfully yours, 
WILUAM W. DENTON, 

Mr. MANN. Several persons have contacted the subcommittee, in- 
quiring about how long the record will be kept open for the receipt of 
statements about the proposed amendments. 

The Chair annoimces that, unless there is objection, the record will 
be kept open until Tuesday, March 15. Is there objection ? 

Hearing none, the record shall remain open imtil Mareh 15. 
The subcommittee will now stand adjourned until tomorrow, 

March 3 at 9:30 a.m., in room 2237, Raybum House Office Building, 
when wo will meet to decide whether legislation on the proposed 
amendments is appropi-iate. 

The subcommittee stands adjourned. 
[Whereupon, at 1 p.m., the hearing was adjourned.] 
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APPENDIX 1 

TJNITED STATES COUBT OF APPEALS FOE THE NINTH CIBCCIT 

NOS.   76-1893   AND   76-1995 

Is RE: GRAND JTJBT J.B. SIMPLOT CO., SIMPLOT INDTJSTMES, INC., ET AL., 
PETITIONEBS-APPEIiEES 

UNITED STATES DISTRICT COURT FOB THE DISTRICT or IDAHO AND UNITED STATES 
OF AMERICA, BESFONOENTS-APPELLEES 

INTERNAL RE\'ENUE SERVICE, REAL PABTT IN INTEREST 

OKIIIOW—NOVEMBEE 12, 1976 

Api)eal from the United States District Court for the District of Idaho 

Before:  HUTSTEDLEB and CHOT, Circuit Judges, and KING,* District Judge. 
IIUFSTEDLER, Circuit Judge: 
This api)eal raises important Issues about the civil use of grand Jury materials 

by administrative agencies providing technical assistance to the prosecutor and 
to the grand jury. For the reasons given below, vFe hold that the denial in this 
case of the motion to vacate the Rule 6(e) order (Fed. R. Crim. P. 6(e)) is 
appealable under the collateral order doctrine of Cohen v. Beneficial Industrial 
Loan Corp. (15M9) 337 U.S. 541. We also hold that the order Impermissibly 
compromised both the secrecy and Independence of the grand jury, requiring 
vacation of the order and remand to the district court. 

For two or three years prior to convening the grand jury in this case the 
Internal Revenue Service (IRS) had been Investigating the dvU tax liability of 
J. R. Simplot Co. (J.R. Simplot) and Simplot Industries, Inc. (Simplot, Inc.) 
(both sometimes called Simplot). The investigation was a large scale operation as 
Simplot, Inc. has 18 or 19 subsidiaries and J. R. Simplot has three divisions. 
Total asset.s of the two components of Simplot exceed $175 million, and annual 
sales also exceed .$175 million. The tax relationsliip between the components Is 
very complex because J.R. Simplot is a privately held company with only four 
or tive shareholders, while Simplot. Inc. is a publicly held corporation. 

The grand jury was empaneled sometime in September 1975. On October 2, 
1975, the Government made a motion under Rule 6(e) to allow disclosure of 
grand jury materials and transcripts to certain IRS personnel, "in order that 
an analysis of the testimony, books and records may be undertaken by Internal 
Revenue Service [personnel] in order to assist the Grand Jury in its investiga- 
tion into whether or not there have been criminal [tax] violations ..." ' 

This motion was granted on Derember 17, 1975, and during the same period, 
Simplot was responding to grand jury subpoenas. The order granting the Octo- 
ber L' motion limited IRS use of the information obtained to assisting the grand 
jury ; u.se in any civil context was expressly prohibite<l. The Government made a 
motion for additional disclosure on March 3, 1976. The motion was granted ex 

•Honorable Samuel P. King, United States District Judge, District of Hawaii, Bitting 
by (h>8ixna tlon. 

> Brief for Ai>pellee at 3. 
(249) 
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parte and superseded the earlier order. This order had no restriction on the use- 
of graud jury information for civil tax purposes. Two days of hearings were- 
held after Simplot filed a motion to vacate the March 3 order. The superseding 
order authorized disclosure to 24 named employees of the IRS. Simplot apiwal.s, 
or in tJie alternative seeks mandamus, to overturn the order of March 3, 1U7G. 

I. 

Appealabillty has usually been found wanting when a witne.ss challenges 
orders granting or den.ving disclosnrff of gitmd jury materials while the grand 
jury is still in session. The general rule requires the claimant to raise the issue 
in the main criminal proceeding (via a motion to suppress), by way of defense 
in a contempt prosecution after noncompliance, or by way of motion to suppress 
when the disclosure is UHP<1 in subsequent civil litigation. (See DiBclla v. Unitrd 
States (1962) 369 U.S. 121: Cobbledick v. Vnited States (1940) 309 U.S. 323,. 
327.) The rule avoids disrupting the grand jury's investigation and achieves 
efficiency by denying piecemeal appeal. 

Review has been allowed when its absence would leave the appellant "power- 
less to avert the mischief of the order." (I'erlman v. Vnited States (1918) 247 
U.S. 7, 13: see also United States v. Hvan (1971) 402 U.S. 530, n3S ("Only in 
the limited class of cases where denial of immediate review would render im- 
iwssible any review whatsoever of an individual's claims have we allowe<l 
exception to this principle.").) In the case at bar, the breach of grand jury 
secrecy resulting from the grant of the district court's Rule 6(c) order caa 
never be repaire<l.' As with other privileged commnnlcations, the very fact of 
loss of contidentlality inhibits future communication regardless of the use to 
which the information is put. As Judge Lumbard observed : 

[ijt is blithely suggested that the orders here "may still be reviewed 
upon an appeal [from the civil suit]." WTiile this may be true in a technical 
sense, the release of the grand jury minutes here will, in practical terms, 
foreclose any Inter, meaningful appeal. A subsequent determination by this 
court that grand jury secrecy should have been preserved will not undo the 
damages to the principle of secrecy which will have been done by the dis- 
semination of the testimony. (Baker v. United States Steel Corp. (2d Clr. 
1974) 492 F. 2d 1074, 1080-81  (Lumbard, J.. dissenting).) 

Among the policies served by grand jury secrecy in Simplot are two which 
would be irretrievably lost under post-disclosure review. Both the need "to insure- 
the utmost freedom to the grand jury . . ." and the need to encourage free and 
uutrammeled disclosure . . ." before the grand jury are permanently frustrated 
once disclosure occurs. (United States Industries, Inc. v. United States District 
Court (9th Cir. 196.")) 34.". V. 2d 18, 22 (.quoting Vnited States Amazon Ind. Chem. 
Corp. (D. Md. 1931) 55 F. 2d 2.54).) 

However, mindful of the drawbacks of interlocutory appeal,' we hold only that 
Simplot has matle a showing sufficient to make review appropriate In the case. 
Because the grand jury is still In session and the existence of a iMtential civil tax 
proceeding has been shown, there is a significant issue of grand jury Independ- 
ence. (See Note, "Administrative Agency Access to Grand Jury Materials" 75- 
Ciolum. L. Rev. 162, 166 (1975) [hereinafter cited as "Agency Access"].) The fact 
that no indictment has been retiurned Is also significant.* On the one hand, the- 
lack of indictment leaves open the possibility of loss of independence, while on 

« KPVIPW of the Rule 6(c) order In Simplot Is not, as the Government contends. In effect 
a motion to suppress. Here the grand jury Is not being denied any data, and legitimate 
needs to have experts process the data tor presentation to the grand jury will not be 
fnistrated. 

' "Any holding that would saddle a grand Jury with minltrlals and preliminary show- 
Inga would SHsiiredly Impede Its Investigations and frugtmte the public's Interest In the 
fair and px|K>dltlous administration of the criminal laws." United States v. DIonisio (1973) 
410 U.S. I, 17. 

• The lack of an Indictment distinguishes Simplot from cases such as In re Special March 
1074 Grand Jury (7th Clr. Aug. 24. 1976) (Nos. 76-1372 & 76-1419) (also distinguishable 
hecanse It failed to consider alternatives other than quashing suhnerta or disclosure to 
defendant) : llaker v. f'nitcd Staten Steel Corp. (2<1 Clr. 1974) 492 F.2d 1074, 1078: and 
In re Grand Jury Investigation of Violations of 18 U.S.C. ( 1821 (Perjury) (2d Clr. 1963) 
318F.2d5:W. 

Once the grand jury has terminated an Investigation by returning an Indictment, dis- 
closure ean be had only under the second sentence ot Fed. R. Crlm. P. 6(e) upon a showing 
of "particularize*! and compelling need." U.S. Industries, Inc. v. United States District 
Co«rt (9th Clr. 19fl.">) 845 F.'Jd 18, 21. Disclosure for use In a civil proceeding Is appealable 
as It Is an Independent proceedings for discovery. 8 J. Moore, Sfoore's Federal I'ruttlce 
H 110.13L11] at 193 (2d ed. 1876). 
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tlie other hand, the possIMIity that there may be both no Indictment and no dvll 
proceeding creates a danger of an otherwise Irremediable breach of secrecy. 
These features of Simplot's appeal have convinced us that grand jury indei>end- 
ence and secrecy are at Issue. 

Under these circumstances, the grant of a Rule 6(e) disclosure order is an 
appealable, final order under C"hen v. Beneficial Industrial Loan Corp. (Vmi), 
337 U.S. 541, 546. If irreparable breaches of secrecy are possible, Kule 6(e) orders, 
fall within "that small class which finally determine claims of right separable 
from, and collateral to, rights asserted in the action, too important to be denied 
review and too independent of the cause itself to require that appellate considera* 
tion be deferred imtil the whole case is adjudicated." (Id.) Decision on Rule 6(e) 
orders will dispose of a "matter separate from the merits of the case." (A'orwion v. 
McKee (9th Clr. 1970), 431 F. 2d 769, 773.) Irreparable breaches of grand jury 
secrecy create a sufficient "danger of denying justice by delay" to outwdgh " 'the 
inconvenience and costs of piecemeal review. . . .'" (Id. at 774.) Viewing Rule 
6(e) orders as worthy of direct review is a continuation of the practice of giving 
28 U.S.C. § 1291 appealabillty a "practical rather than a technical construction." 
(Cohen, supra, at 546.) It is appropriate to review these orders because as a 
practical matter such orders wiU be otherwise unreviewable.' 

n. 
Rule 6(e) provides access to grand Jury materials for "attorneys for the gov- 

ernment for use in the performance of their duties." Indiscriminate expansion of 
"attorneys for the government" to include agency personnel whenever it suits th© 
convenience of the United States Attorney would blur the distinction between 
criminal and civil Investigations. Blurring this distinction gives the agency "a 
much greater Incentive to try to persuade the grand jury to investigate matters 
which are beyond its proper role but of interest to the agency." ("Agency Access," 
supra, at 166.) Also, the taxpayer is subjected to an unfair deprivation of rights 
when taxes are extracted by abuse of the criminal process. 

The IRS possesses a broad arsenal of investigative tools for discovering civil 
tax liabiliUes. (See United States v. Bisceglia (1965), 420 U.S. 141; 26 U.S.C. 
Sg 7602-06.) In creating these weapons, Congress provided what it believed was 
necessary to protect the public flsc. Congress did not see fit to grant the IRS 
access to grand jury materials in criminal tax investigations. In addition, th» 
grand jury is a constitutional entity under court supervision, not a tool available 
for Executive branch purposes. ("Agency Access," supra, at 175-84.) 

The grand jury has powers reaching far beyond those of the IRS.' The justifica- 
tion for these powers is the singlemlndedness of the grand Jury's function in ac- 
cusing individuals of criminal acts. "It is critical that the offenses be crimes, be- 
cause the only justification, if any, for the grand jury's mas.sive intrusions upon 
freedom and privacy is the importance society has attached to detecting criminal 
activity and bringing to justice those responsible." ("Agency Access," supra, at 
177.) That function is not served and the justification Is inapplicable when grand 
jury material is used for dvil tax liability. Such use is in Itself an abuse of the 
grand jury. 

The taxpayer also has rights that are circumvented by civil use of grand Jury 
material. Use of the grtrnd Jury means that the taxpayer is not entitled to notice 
as to any charges against him.* The taxpayer's right to refuse to answer Ir- 
relevant questions is severely restricted.' He has no right to have counsel before 
the grand jury,' and his testimony can be comi)elled by grant of immunity." 

• Coaon y. United Statea (9th CTr. 1076) USS F. 2d 1119, Is not Inconsistent with the 
result reached here. Although there ts some dicta In Coton Implying that IntirloMitory 
revlpw l8 unnrnllable, Co»on Is distinguishable both because the issue of interlocutory 
review was not before tlie Coton court {Co»on was an appeal from a contempt proceeding) 
aod because there was no showing of a potential civil use In Coaon. See Id. at 1120. 

Also, at least one circuit believes the collateral order doctrine Is more expansive in the 
grand jury context. In re Investigation Before April /S7S Grand Jury (D.C. Cir. 1976, S.'JI 
F.2d 600, 603 n.S. This expansive approach is baKcd on the view that the efficiency loss Is 
less because a grand Jury can more easily sutipend action on a matter and shift to another 
than can n trial court. 

•United States v. Doo (S.D.N.T. 1972) 341 F. Supp. 1350, 1852; "Agency Access," 
tupra, at 177. 

•In re Black (2d Clr. 1931) 47 F.2d .'•42. 
•Bursev v. United .States (9th Cir. 1972) 468 F.2d 1069. 1076. 
• I'nltcd States v. Scully (2d Cir. lO.V)) 225 F.2d li;t. 116. 
"Comment. "Grand Jury Secrecy: Should Witnesses Have Access to Their Grand Jury 

Testimony as a Matter of RightV" 20 U.C.L.A. L. Kev. 804, 817 k n.71 (1973) Ihcrelnafter 
cited ai Witness Access]. 
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Also a grand Jury subpoena Is not subject to the same Umltatfons as a civil sum- 
mons." Allowing civil use without an adversary hearing and without some strict 
showing of necessity would raise serious due process problems. As long as the 
target witness has not been indicted, he or she has no access to his or her own 
testimony." To allow government agencies access would create a serious inequity 
In grand jury procedures and would undercut the function of secrecy as a bulwark 
against unwarranted investigations. 

Finally, to the extent that a hearing and a showing of particularized and com- 
pelling need are not required, the plain language of Rule 6(e) is distorted. That 
Rule contemplates that, even when some of the values served by secrecy are no 
longer present because the investigation is over, disclosure will he permitted 
only after a showing of particularized need." Agency access for civil use creates 
an end-run wliich vitiates the second sentence of Rule 6(e), while giving the 
agency an unfair advantage and a favored position vin-a-vis private i>arties. 

Two main jtoints stand out: First, agency assistance to the pro.secutor or the 
grand jury should never be allowed except upon an adversary hearing resulting 
in a finding that assistani.-e is necessary. Second, the court's duty to .safeguard 
the independence of the grand jury lives l)eyond that hearing and requires close 
sut>ervision of the agency's civil use of the Information acquired from grand 
jury materials. 

Because the decision to allow disclosure is the result of a balancing process," 
in appropriate cases the need for allowing agenc.v personnel to assist in the 
preparation of the presentation to the grand jury will outweigh countervailing 
\'alue.s. To meet that standard in a case like Simplot, the Government must show 
the necessify for each particular person's aid rather than showing merely a gen- 
eral necessity for assistance, expert or otherwise. Moreover, absent an explana- 
tirm for the failure to use qualified personnel within the Justice Department, 
the Government cannot carry its burden of showing that outside experts are 
necessary.** 

, On the record before us, we are not persuaded that all 24 of the IRS personnel 
granted access were necessary to the investigation. In any event, the order must 
be vacated so that the district court can hold a hearing in accordance with the 
principles expressed here. 

To minimize abuse of the grand jury and to safeguard its independence, it Is 
appropriate for the district courts to draw up guidelines " to maintain the secrecy 
of the grand jury assisted by administrative agency personnel." Two requlre- 

1 Comment, "Federal Grand Jury Investigation of Political Dissidents" 7 Harv. Civ. 
Rt«.-Clv. Lib. L. Rev. 432. 448-52 (1072). 

^•'See generally 8 J. Moore, Moore's P'ederal Practice 1 16.05[2] (2d ed. 1976) ; Witness 
Accpss. supra note 10. 

"E.K., Baker v. United States Steel Corp. (2d CIr. 1974) 492 F.2d 10T4 (use hy private 
plaintiff In antitrust suit) ; Si)eclal February 1971 Grand Jury v. Conllsk (7th CIr. 197.'}) 
4no P.2d 894 (use In police dlscliillnary hearings) ; U.S. Industries. Inc. v. United States- 
Dl.strlct Court (!ith CIr. 1965) 343 F.2d 18 (use by private plaintiff In antitrust suit) : 
Allls-Chalmers Mfg. Co. v. City of Fort Pierce, Florida (oth CIr. 196.^) 323 F.2d 2.'{3 (sem- 
ble) ; In re Holovachka (7th CIr. 1963) 317 F.2d 834 (state bar disciplinary proceedings) : 
Doe V. Rosenberry (2d CIr. 1958) 255 F.2(J 118 (semble) : In re Grand Jurv Investigation 
(S.D.N.Y. 1976) 414 F. Supp. 74 (SEC failed to show partlcularizefl need) : Capitol Indem- 
nity Corp. V. llrst Minnesota Construction Co. (I). Mass. 1975) 403 F. .Supp. 929 (denied" 
u«« by AUSA representing HUD In civil suit) : In re Petition for Disclosure of Evidence 
(E.D. Va, 1960)  184 F. Supp. 38 (state prosecutor for use In criminal proceedings). 

" U.S. Industries. Inc. v. United States District Court (9th CIr. 1965) 345 F.2d 18. 21. 
- "Fed. R. Crim. P. 54(c) : "'Attorney for the government' means the Attorney General, 

an authorized assistant of the Attorney General, a United States .\ttorney [andj an author- 
ized assistant of a United States .\ttorney . . . ." 

The requirement for a showing of need would remain under the pending amendments to- 
Rule e(e) which expand "attorneys for the government" to Include "such other government 
personnel as are necessary to assist the attorneys for the government In the performance 
of their duties." 44 U.S.L.W. 4549 (emphasis added). Because of the UnlteiJ State.i Attor- 
ney's Involvement in the prosecution of the case, he or she cnnnot be entrusted with pa.sslng 
on the necessity of assistance. Cf. CooUdge v. New Hampshire (1971) 403 U.S. 443. 

" It Is also appropriate for the Justice Department to draw up guidelines regarding civil 
use by Its employees to prevent analogous abuses. E.g., compare United States v. General 
Elec. Co. (E.D. Pa. 1962) 209 F. Supp. 197 (attorneys for Antitrust Div. allowed civil use) 
with Capitol Indemnity Corp. v. First Minnesota Construction Co. (D. Mass. 1975) 405 F. 
Supp. 929 (denied use by AUSA representing HUD In civil suit). 

" In this regard we recommend the thoughtful ai)proach taken In Robert Hawthorne. 
Inc. v. Director of Internal Revenue (E,D. Pa. 1976) 406 F. Supp. 109S. Important areas 
which must he addressed by any set of guidelines include Insuring that the experts under- 
stand the obligation of secrecy, creating an environment conveying the message that the 
agency Is assisting the grand jury and not vice versa, and providing adequate control over 
and record of the access. 
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ments, however, are so basic to tbe preservation of values served by grand jury 
secrecy that they should be explicitly stated: (1) on appropriate request, the 
agency must identify the source of its information in a civil case that was pre- 
ceded by a grand jury investigation in which its personnel were used to assist the 
prosecutor in presenting a case to the grand jury; and (2) upon a motion to sup- 
press in the civil proceeding, the agency bears the burden of proving an independ- 
ent source for the Information. 

By requiring identiflcation we do not mean to saddle the agency with an onerous 
task, rather we intend only that, in the infrequent cases where there has been a 
grand jury inquiry assisted by its personnel, it must indicate whether or not the 
grand jury was the source of the information supporting the agency's position." 
(Cf. 18 U.S.C. 8 3504.) Such identification is necessary to remind the agency of its 
obligation to insure secrecy; the situation of agency access is analogous to that of 
the immunized grand jury witness. (See Kaatigar v. United States (1972) 406 
U.S. 441, 460.) Identification is but the first step In a schema guaranteeing that 
the individual "is not dependent for the preservation of his rights upon the in- 
tegrity and good faith" of the agency personnel working on his case. {Kastigar, 
supra, at 460). The requirement removes most of the incentive for improper 
agency deflection of the grand jury Inquiry by denying use of improperly acquired 
information. 

The prosecution normally bears the burden of proving that evidence is un- 
tainted when taint is prima facie shown." This allocation of burden is particularly 
appropriate when civil use is made of grand jury material, because the private 
litigant has no means of practical access to tbe facts that would prove the 
link between the grand jury testimony and the evidence that the Government 
produces at the civil proceeding. The secrecy of the grand jury proceeding to- 
gether with the Government's exclusive knowledge of the steps that it took in 
tbe investigation foreclose effective access to the private litigant. (See Baker v. 
United States Steel Corp., supra, at 1081 (Lumbard, J., dissenting).) Addi- 
tionally, because we are dealing with the evanescent area of privileged com- 
munications, it is important to avoid even the appearance of undermining the 
grand jury's secrecy. 

In this case, both an adversary hearing and individual expert-by-expert find- 
ings of the necessity for assistance were lacking. The disclosure was available 
for civil use without a further showing of "particularized and compelling need" 
as required by the second sentence of Rule 6(e). Accordingly, the order is vacated, 
and the cause is remanded for proceedings consistent with the views herein 
expressed. 

"The procedure and standards we envision are similar to those under 18 D.S.C. i (!504. 
See United States v. See (9th Clr. 1874) 505 F.2d 845 ; United States v. Vlelguth (9th 
Clr. 1974) 502 F,2d 1957 ; United States T. Alter (9th Clr. 1973) 482 F.2d 1016: Comment. 
"Claiming Illegal Electronic Surveillance: An Examination of 18 U.S.C. ! 3504(a)(1)," 
11 Hnrv. Civ. Rts—Civ. Lib. L. Rev. 632 (1976). 

" Where Illegal activity by government agents has been shown that may have led to 
evidence proffered by the prosecution, the prosecutor has the burden of demonstrating that 
the evidence Is untainted. Bee United States v. Paroutian, 299 F.2d 4S6 (2d Clr. 1962), 
aff'd after remound. 319 F.2d 061 (2d Clr. 1963). In United States v. Wade, [388 V.S. 
218. 240) (1967), the Supreme Court described the prosecutor's burden as one of making 
a 'clear and convincing' showing in this regard." 1 A. Amsterdam, B. Segal. & M. Miller, 
TRUL MANUAL TOB TEE DEriNse OP CBIMINAL CASES t 251 at 2-190 (1967) (emphasia 
added). 
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APPENDIX 2 

[Supplemental informational stibmitted by Jay Schiilman:] 

21   STUDIES   OF  FEDERAL  AND  STATE   PROSPECTIA'E   JURORs'  TENDENCY  TO 
EQUATE   AN   INDICTMENT   WITH   PROBABU:   GUILT 

Question. It the state goes to the ttt>uble of bringing someone to trial he is 
probably guilty. 

Percent Number 
iireeini       interviewed 

Federal Jury pooli: 
197fr-71: Middle district cf Pennsylvania    
1973: Southern division of New Jersey _  
1973-74: Northern division of Florida     
1974: St. Paul division of Mrnnesota  .  
1975: Southern division of South Dakota .._.. 
1975: Scuthern district of New York „ _ 
1976: Middle district of California  
1976: District of Maryland  

State jury pools: 
1974: Erie County, N.V _   _ _.. 
1975: Sparta, Wis  
1975: Wake County, N.C   
1975: Pittsburg County, Okie  
1975: Santa Monica, Calif    
1975: Berks County, Pa —    
1975: Delaware County, Pa   
1975: Schuylkill County, Pa   
1975: Lohigh County, Pa „    
1975: Bucks County, Pa   
1976: Middlesex County, NJ    
1976: Suffolk County, Mass _   
1976: Alameda County, Calif  

21 1,200 
21 1,800 
29 40O 
2S 547 
2t 565 
27 1,657 
26 650 
29 397 

2S 804 
25 256 
S3 863 a 351 
30 565 
33 800 
24 300 
29 400 
23 300 
2« 300 
23 302 
21 647 
13 628 

Source: National Jury project data files. 

ALLOCATION OF PEREMPTORY CHALLENGES IN U.S. CAPITAL AND FELONY CASES. 1970-77 

Capital offenses Felony offenses 

Defense Prosecution Ratio Defense Prosecution Ratio 

1790  
1865  
1872  
1911  
1946  

                  20 
                  20 
                  20 
                  20 
                  20 

0 .... 
S 
5 

20 
20 

(12) 

.... 
4-1 
1-1 
1-1 
1-1 

10 
10 
10 
10 
(5) 

State rules 

3 
5 
6 

(5) 

5-1 
3.3-1 

2-1 
5-3 

19771                   (12) 1-1 

I Proposed by U.S. Supreme Court. 
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APPENDIX 3 

[Supplemental information submitted by David R. Freeman. Ex- 
cerpt from Appellant's Brief, United States v. Carter, Docket No. 75- 
1273,8th Circuit Court of Appeals.] 

The District Court Erred in Denying Defendant's Motion for a Mis- 
trial and Motion for Judgment of Acquittal or a New Trial Based on 
the Government's Improper Exerdse of its Peremptory Challenges 

Tracing the history of peremptory challenges in the criminal justice systems of 
the United States and England is difBcult because in early English law peremp- 
tory challenges are interwoven with and akin to our challenges for cause. How- 
ever, the concept of challenging or striking potential jurors is recorded as early 
as the year 104 B.C. in ancient Rome where it was enacted by statute that the 
accused and his accuser would each propose one hundred (100) "judices", with 
each having the right to reject fifty (50) from the list of the other resulting in 
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one hundred (100) remaining to try the alleged crime, Forsyth, History of TrUtl 
by Jury (2d ed. 1878) p. 145. 

By the middle of the 13th century, jury diallenges In England are referred to 
In legal treatises from that time, 2 Pollock and Maltland, TJie History of Enfflish 
Law (2d ed. 1898), p. 621, (MD. However, It Is Important to remember that from 
Its very Inception the concept of Jury challenges was looked upon as a protection 
for the accused rather than a right of the prosecutor, 4 W. Blackstone, Commen- 
taries, p. 346 (Ist ed. 1765), peremptory challenge was intended to be "a pro- 
vision full of that tenderness and humanity to prisoners for which our English 
laws are justly famous." In early England, as in the United States today, it was 
recognized beyond dispute, that the purpose of jury challenges was to Insure to 
the accused a trial by a jury of his equals, se'ecN d fn)m his community, as a 
protection against the Government's exercise of arbitrary power. As early as the 
reign of King Edward IV of England, a case Is reported in which two criminal 
defendants sought to set aside their conviction because they were tried by 
justices of the King's Bench rather than a jury. The King granted their petition 
and thereby "affirmed the principle of the indefeasible right of the subject of 
this realm to be tried, as they have heretofore been accustomed, by a jury of 
their peers.", Forsyth, History of Trial by Jury, p. 363 (emphasis added). 

In (he United States any examination of the law applicable to peremptory 
challenges in criminal cases must begin with the trilogy of cases decided by the 
Supreme Court in 1S80; Straudcr v. West Virginia, 100 U.S. 303; Virginia v. 
Rives, 100 U.S. 313; and Ei Parte Virginia, 100 U.S. 339. The Strauder and Rives 
cases involved challenges to state Jury selection for grand and petit juries by 
Negro defendants seeking removal from state to federal courts. Ex Parte Virginia 
Involved a challenge of a statute making it a federal crime to exclude Negroes 
from state, grand and petit juries. All of these cases were decided under the 
Fourteenth Amendment to the United States Constitution Due Process and Equal 
Protection Clauses, which was passed and designed primarily for the protection 
of the Negro race after emancipation, Strauder, supra, 100 U.S. at 307. Even as 
early as 1880, the Supreme Court recognized that when the right to trial by jury 
in criminal cases, guarantee<l by Article HI of the United States Constitution, 
is infringed upon by lmpror>er jury selection, not only the accused suffers injury, 
but also the class of excluded citizens, by denying them the "privilege of partic- 
ipating equally ... in the administration of Justice," Strauder, supra, 100 U.S. 
at 308. The Court's finding of a denial of due process and equal protection ini 
Strauder was based on the nnfortunate, but undeniable, existence of prejudices 
among cla.sses in all societies, including racial prejudice between Whites and 
Blacks which has continued in the United States to the present day : 

"The very idea of a jury is a body of men composed of the peers or equals 
of the person whose rights it is selected or summoned to determine; that is, 
of his neighbors, fellow associates, persons having the same legal status in 
society  as that  which  he holds.  ...   It  is well  known  that  prejudices 
often exist against particular classes in the community, which sway the 
judgments of jurors, and which, therefore, operate in some cases to deny 
to persons of those classes the full enjoyment of that protection which 
others enjoy." 

Straudcr, supra, 100 U.S., at 308-309. Challenges to the selection of juries, 
principally by Negro defendants, continued after Strauder and in 1935 in Norris 
v. Alabama, 294 U.S. ,587, .589, the Supreme Court restated the principle that 
systematic exclusion of a class of persons from jury service Is a deprivation of 
the defendant's right to an impartial Jury in violation of the Equal Protection 
and Due Process Clauses of the Fourteenth Amendment and cited the following 
cases as .standing for the same principle: Seal v. Delaxrare, 103 U.S. 370. 397; 
Oibs'm v. Mississippi. 162 U.S. .5ft5; Carter v. Texas. Ill U.S. 442, 447: Rogers v. 
Alabama, 192 U.S. 226. 231; Martin v. Texas. 200 U.S. 316, 319. See also Patter- 
son V. Alabama. 294 U.S. 600  (1935). In 1940 the Supreme Court again had 
occa.sion to restate Its principle In a case brought by a Negro defendant chal- 
lenging his Indictment by a State Grand Jury from which Negroes were sys- 
temically excluded solely on account of their race, Smitti v. Texas, 311 U.S. 128, 
130; 

"It Is part of the established tradition in the use of juries as instruments 
of public justice that the jury be a l)ody tnily representative of the com- 
munity. For racial dl.scrimlnation to result in the exclusion from jury 
service of otherwlsje quail tied groups not only violates our Constitution and 
the laws enacted under it but is at war with out basic concepts of a demo- 
cratic society and a representative government . . . the fact that the written 
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words of a state's laws hold out a promise that no such discrimination will 
be practiced is not enough. The Fourteenth Amendment requires that equal 
protection to all must be given-not merely promised." 

All of the cases cited above dealing with jury selection had to do with the 
selection of a panel from various types of jury lists. In Swain v. Alabama, 380 
U.S. 202 (1965) the same issue of systematic exclusion of a class of persons from 
a jury was brought before the Supreme Court, but this time the challenge in- 
volved the prosecutor's use of peremptory challenges to exclude Negroes from a 

.jury In which the defendant was a Negro. The Court recognized that such sys- 
tematic exclusion would amount to the pen-erslon of the peremptory challenge, 
which was initially designed to protect a criminal defendant. Swain v. Alabama, 
supra, 380 U.S., at 224. However, the Court did not decide the case on this issue 
because it held, without citing any authority, that there was a presumption in 
any particular case that the prosecutor was exercising his peremptory challenges 
fairly and impartially, Stcain, supra at 222, and that the petitioner had not made 
a suflScient showing to overcome this presumption. The petitioner's proof was 
found to be insufiScient because, although he was able to show that no Negroes 
had ever served on a petit trial jury in Talladega County, he had not shown 
whether this was the result of peremptory challenges by the prosecutor or the 
defendant. 

Since 1965, the Stcain case has apparently been established as the landmark 
decision on the question of improper exercise of peremptory challenges by the 
prosecutor. And based on the Swain case several challenges to convictions based 
on systematic exclusion of Blacks from petit trial juries by the prosecutor's use 
of peremptory challenges have Ijeen denied by this circuit court because the 
defendant had not offered sufficient proof to overcome the presumption first 
enunciated in Swain. In Maxwell v. Stephens, 348 F. 2d 325 (8th Clr. 1965), a case 
which arose from the Eastern District of Arkansas, the defendant, a Negro, 
charged with the raije of a AVhite woman challenged his conviction because of the 
nine (9) Blacks on the trial jury panel, three (3) were excused for cause by the 
Court and six (6) were removed by the prosecutor's u.se of peremptory chal- 
lenges. The Court held that an all White jury was not an unconstitutional result 
citing Swain v. Alabama, supra. In United States v. Pollard. 483 F. 2d 929-930 
(8th Oir. 1973), a case from the Eastern District of Mlssouiri, all four (4) Black 
veniremen had been peremptorily challenged by the Government. The appeal was 
denied because the appellant had not offered any evidence of the "prosecutor's 
systematic exclusion of Blacks from petit juries over an extended period of 
time." 

The Court again relied on Swain's finding of a presumption of proper conduct 
on the part of the prosecutor. In Little v. United States, 490 F. 2d 686 (8th Cir. 
1974), from the Eastern District of Missouri, the prosecutor struck all Blacks 
from the jury panel. However, the appeal was again denied l)ecause no proof 
of systematic exclusion had been offered. These cases were followed in the moat 
recent case, Utiited States v. Delay, 500 F. 2d 1360, 1365 (8th Cir. 1974), from 
the Eastern District of Missouri, where the prosecutor excluded all Blacks from 
the jury in a case Involving a White defendant. The Court held that a single inci- 
dence of exclusion of all Blacks from a jury is not grounds for reversal citing 
Swain v. Alabama, supra. In each of the above cases the Court held that to over- 
come the presumption that a prosecutor has exercised his peremptory chal- 
lenges properly, a defendant must make a prima facie showing of discrimination 
by proving the prosecutors' systematic exclusion of Blacks from petit juries over 
an extended period of time. United States v. Delwy, supra at 1366. 

The quantum of proof necessary to make the prima facie showing contem- 
plated by Swain has never been delineated or even discussed by this Court. How- 
ever, It would appear that in balancing the right of the prosecutor to exercise 
his peremptory challenges against the right of the criminal defendant to a fair 
trial by an impartially selected jury, the right of the defendant to a fair trial 
should be more carefully guarded and that liberality should be used in measur- 
ing the defendant's quantum of proof of systematic exclusion. United States v. 
Pearson, 448 F. 2d 1207,1217 (5th Cir. 1971) : 

"We do not read Swain as meaning that the attack on the Government's 
use of its challenges must fail if the imnermissible usp is not exercLsed one 
hundred percent of the time (compare 380 U.S. 206, 85 S. Ct. 824, 13 L. Ed. 
2d 759). 
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... it can reasonably be argned that the courts should be liberal in hold- 
ing that defendants have established the claim of systematic exclusion 
prima facie if Swain's approach to the problem is to be woricable. The burden 
of proof faced by defendants la most difficult." 

Appellant submits that the presumption of prosecutorial fairness found in 
Swain is without basis in common law, case law or statute and that the burden 
should be placed on the prosecutor to prove proper exercise of his peremptory 
challenges ratlier than upon the defendant. Kuhn, Jury Discrimiiuition: The Next 
Phase. 41 S. Cal. L. Rev. 235, 286-287. 

"The Supreme Court's view seems to suppose that a prosecutor trying 
a Negro removes Negro veniremen to get White ones, his objective is to 
remove possible prejudice in order to substitute probable Impartiality, and 
that the natural effect of removing all Negroes by peremptory challenge is 
to produce a fair, albeit White, jury. To state the point is suflScient to 
refute it." 

However, even under the Swain decision appellant submits that he has made 
a prima facie showing of systematic exclusion in the instant case. Although 
the District Court denied appellant's challenge on the basis that appellant's 
stattistics showed tliat the prosecutor had left Blacks on the jury panel in 
slightly over fifty percent (50%) of the cases, these statistics can be looked at 
in different ways and dilTerent conclusions reached. We l)elieve it is signifi- 
cant that in exercising its peremptory challenges in the fifteen (15) criminal 
jury trials In the Western District of Missouri during 1974, the prosecutors 
excluded eighty-three percent  (83%)  of the Black veniremen, who had been 
found qualified to serve as petit jurors and who had not been challenged for 
cause. Appellant submits that such a high percentage cannot be the result of 
coincidence and can only indicate a philosophy on the part of the U.S. Attor- 
ney's Office for the Western District of Missouri, whether conscious or sub- 
conscious, of trying to exclude as many Blacks as possible from criminal trial 
juries in which the defendant is Black. One need not conclude that this is a 
conscious effort on the part of the U.S. Attorney's Office to deny Black defend- 
ants a fair trial. It may be the result of habit, of failure to thoroughly voir dire 
the jury, or of other unknown factors at work. In any event, the effect is the 
same, that is, that if you are a Black venireman In the United States District 
Court for the Western District of Missouri, you stand little chance of serving 
on a petit trial jury in a case where the defendant is Black. 

In the instant case, the trial transcript indicates that during the voir dire 
of the jury it was established the first Negro venireman, Mr. Haynes, had 
formerly l)een in the Military Police, was employed as a tool setter at Remington 
Arms Comjiany and that lUs wife was employed at a medical clinic in Lexing- 
ton, Mis.soiirl (T. 18, 19, 21). Mr. Trezvant, was employed at Milgram Food 
Store and his wife at Research Ho.spital (T. 25). Mr. IJeverly had been em- 
ployed by the Internal Revenue Service for twelve (12) years and his wife 
was not employed (T. 26. 27). It was learned that Mr. Kelby and her hus- 
band were both employed in Laundries (T. 28). Mr. Thomas had a cousin 
who was a deputy United States Marshal and he, himself, was employed at 
Sears Roebuck, with his wife employed as a pre-school teacher (T. 19. 33, 34). 
Based on this information alone, the prosecutor struck those five (5) Blacks 
from the jury by using his peremptory challenges. Only n defense attorney who 
has .sat at the counsel table with a Black defendant, with the defendant's fam- 
ily seated in the back of the courtroom, can fully appreciate the impact on 
these i)eople of seeinjr Negro veniremen. who appear to be normal law-abiding, 
hard-working citizens of their community, .struck from the jury for no other 
apparent reason than their race. 

It is not only the denial of a fair trial to a Black defendant that is involved in 
the systematic exclusion of Blacks from a petit trial jury, but also the injury to 
those Blacks who are excluded by l)eing denied their right to participate in gov- 
ernment and the criminal justice system and to society as a whole by l)eing 
denied the persi)ective that those Black veniremen might bring to a jury's delib- 
erations. It would be presumptuous to conclude that Black jurors would vote as a 
unit solely becau.se they are of the same race or that they would vote to acquit 
a Black defendant simply l>ecause he is Black. This may or may not occur in 
individual cases. The important thing to consider is that if over eighty percent 
(80%) of the Negroes potentially available for jury service are being excluded by 
the Prosecutor's use of peremptory challenges, a certain perspective is missing 
from the jury's deliberations in those cases. Just as Mr. Justice Marshall, a 
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Negro, brings a different perspective to the Supreme Court based on his different 
experiences, so might Ulack jurors bring a diuereut persijective or -set of ideas to 
a jury. Based on their individual experiences they may perceive evidence differ- 
ently from a White juror or may judge the credibility of a witness diuerently. 
The same problem exists with the exclusion of any class of individuals from 
jury service. See Bollard v. United Statcn, 329 U.S. 187. 193-194 (15M6) in%-olving 
the exclusion of women from juries. Whenever the prosecutor excludes any mem- 
ber of a particular class from service on a grand or petit jury simply because of 
his membership in that class, any criminal conviction which results has been 
unconstitutionally obtained. 

Recent cases have held that the convicted defendant need not even be a mem- 
ber of the excluded class, Peters v. Kiff, 407 U.S. 493 (1971). This Is based pri- 
marily on the belief that the value of a jury trial lies in the jury constituting a 
cross section of the community—people who bring different backgroimds and ex- 
periences to their deliberations and, thereby, water down each others prejudices 
and enhance their collective ability to understand the evidence and to weigh the 
credibility of the witnesses. As Mr. Justice Marshall pointed out in Peters v. Kiff, 
supra, 407 U.S. at 502-504, we need not conclude that jurors of one race are all 
going to vote as a unit to recognize the danger of excluding one segment of our 
citizenry from the only way in which many laymen can participate in the ad- 
ministration of justice. Congress has obviously stated the position of the legis- 
lature on this issue in passing Section 1862. Title 28. United States Code: 

"No citizen shall be excluded from services as a grant or petit juror In 
the district courts of the Lnited States on account of race, color, religion, 
sex, national origin, or economic status." (as amended 3/27/68). 

In addition to a criminal defendant's right to a jury fairly selected, there Is 
the right or privilege of each United States citizen to serve as a juror, no mat- 
ter what class he belongs to. Except for the right to vote this may be the only 
way in which he can participate in government. The value of jurj- service lies 
in the educational value for the layman In having first hand contact with the 
criminal justice system and with the lawyers and judges who work in that 
system day in and day out. Jury service has been  recognized as tending to 
cause people to think in terms of fair play; to accept responsibility for their 
own acts; to recognize their duties toward society; to promote the thinking of 
the community and its problems rather than only oneself; to place the direction 
of society in the hands of the people and to operate as a political safety valve 
to prevent revolution or violent overthrow of government. Forsyth, Hixtory of 
Trial by Jury, p. 355-357. Perhaps just as important a trial by a fairly selected 
jury may even have a beneficial effect on the defendant himself and his family: 

"Now the very essence of the jury trial is its principle of fairness. The 
right of being tried by his equals, that is, his fellow-citizens, taken indis- 
criminately from the ma.s.s, who feel neither malice or favor, but simply 
decide according to what in their conscience they believe to l)e the truth, 
gives every man a conviction that he will be dealt with impartially, and 
Inspires him with the wish to mete out to others the same measure of equilty 
that Is dealt to himself." (emphasis added) History of Trial by Jury supra at 
354. 

If the result indicated by appellant's statistics for criminal trials In the 
Western District of Missouri during 1974 occurred because of a plan used to 
select the jury panel, there would be little question about its unconstitutlonality. 
If the same result is achieved by different means (peremptory challenge) the 
selection is still unconstitutional and the peremptory challenge system is in need 
of change. The peremptory challenge is procedural, provided for by Rule 24(b) 
Fed. R. Crim. Proc. There is nothing in the constitution that requires a certain 
number of peremptory challenges, requires that ijeremptory challenges be exer- 
cised in any specific manner, or requires i>eremptory challenges at all. Stilson v. 
United States, 250 U.S. 583, 586. Although peremptory challenges were originally 
conceived for the protection of the accused, it would appear that in the We.stern 
District of Missouri a Black defendant would stand a better chance of lieing 
tried bv a fairly sele-ted jury if no peremptory challenges were permitted at all. 
Appellant is aware of the practical difficulties in revising the peremptory challenge 
system but the mere fact of the continuing appeals on this issue since Sicain v. 
Aln,batna, should indicate that it is a continuing problem and in need of revision. 

Prosecutors have l>een secure in the belief that the purpose of peremptory 
challenge was to strike veniremen arbitrarily to try to obtain a pro-prosecution 
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Jury. It should be established that peremptory challenges must be exercised con- 
sistent with the accused's constitutional rights. As one possibility, appellant 
suggests that when a criminal defendant raises the issue of systematic exculslon 
of a class by peremptory challenges. It should be stated on the record the number 
of persons on the panel who are members of the excluded class, the number 
struck by the prosecutor and the reasons for those strikes. If the Court believed 
that the strikes were exercised solely based on the Juror's membership in the 
excluded class, the peremptory challenge would be disallowed. As another alter- 
native, it may be that the government's right to peremptory challenges should 
be eliminated altogether and their strikes confined to those for cause. This 
approach is not so revolutionary when it is considered that this was the rule in 
early England. 4 W. Blackstone, Commentaries (1st ed. 1765)  p. 347: 

This privilege, of peremptory challenge, though granted to the prisoner, is 
denied to the King by the statute 33 Edw. I.st. 4., which enacts, that the 
King shall challenge no jurors without assigning a cause certain, to be tried 
and approved by the Court. 

APPENDIX 4 

CORRESPONDENCE 

OFFICE or THE FEDEKAL PUBLIC DEFENDER, 
DISTRICT OF MARYLAND, 

U.S. CoxmTHOusE, 
Baltimore, Ud., Feltruary, 17, 1977. 

Hon. JAMES R. MANN, 
Subcommittee on CrimimU Juttioe, House Judiciory Committee, House Office 

Building, Washington, B.C. 
DEAR CONGRESSMAN MAN'N : It is my understanding that hearings are about to 

held with regard to whether or not the number of peremptory challenges allowed 
in Rule 24 of the Federal Rules of Criminal Procedure should be lowered. I am 
firmly of tlie opinion that limiting further the numl)er of peremptory challenges 
will not result in any saving of time or money to the United States and can only 
deprive an accused of his right to a fair trial. 

If you feel it would be of any a.ssistance to your Committee, I would be willing 
to testify at a mutually convenient time . 

Sincerely, 
CEARLES G. BERNSTEIN, 

Federal Public Defender. 

LEGAL AID AND DEFENDER ASSOCIATION OF DETROIT, 
FEDERAL DEFENDER OFFICE, 

Detroit, Mich., Februanf Z5, 1977. 

Re Hearings on proposed changes in Federal Rules of Criminal Procedtire. 
THE HOUSE SUBCOMMITTEE ON CRIMINAL JUSTICE, 
Sam Rayburn Offtee Building, 
Washington, D.C. 
(Attention of Mr. Thomas Hutchinson.) 

DEAR SIR : We are writing with regard to the upcoming hearings on the pro- 
posed changes in the Federal Rules of Criminal Procedure. Specifically, we are 
displeased with Rule 24(b) which works to reduce the numlser of peremptory 
challenges, and do not favor same. Since our experience here indicates that tie 
majority of the Judges do not allow defense counsel to personally volr dire the 
Jury; that there is under-representation of minorities and young iieople in the 
Jury pool; that many of the Assistant U.S. Attorneys tend to exclude these 
under-represented groups of people from Juries; and that the average time in- 
volved in impaneling a jury is not more than 2 hours, we feel that proopsed 
Rule 24(b) is ill-advised and inherently unfair to defendants. 

Sincerely, 
JAMES E. ROBERTS, Chief Federal Defender. 
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COMMCNITT  DEFENDEB  OSGAinZATION 
OF THE DISTRICT OP MINNESOTA, iNa, 

MinnecfpoUs, Minn., Fe1>ruary 25, 1977. 
Mr. THOMAS HUTCHISON, 
Chief Counsel, Suiioommitte on Criminal Justice, Sam Ravbum Office Build- 

ing,  Washington, D.C. 
DEAR ME. HUTCHISON : By way of Introduction, I am the Federal Community 

Defender for the District of Minnesota. I understand the Subcommittee on 
Criminal Justice of the House Judiciary Committee is holding hearings on pro- 
posed changes in Rule 24, Federal Rules of Criminal Procedure. I understand 
that proposals are before the Committee to reduce peremptory challenges avail- 
able to defendants in felony cases. 

I believe any reduction in peremptory challenges would seriously impair the 
ability of defendants to obtain fair triaLs. The slight advantage accorded de- 
fendants in the number of peremptory challenges la a valuable right cherished 
by all defense lawyers. For indigent defendants, that right is doubly valuable. 

In the District of Minnesota, the jury selection process, from my experience, 
represents a very small percentage of the total jury trial process. The Federal 
District judges conduct substantially all of the voir dire. Tlierefore, any time 
saving by reducing peremptory challenges will be insignificant. 

While I feel our jury panels in the District of Minnesota are representative 
of minorities, the minority populations in our District are comparatively small. 
Therefore, a minority member accused of a crime prizes peremptory challenges. 
I feel the Assistant United States Attorneys involved in litigation in this Dis- 
trict are fair minded. Nonetheless, if only one or two members of a minority are 
available for jury selection, probabilities are increased of their exclusion if the 
defendant Is also a minority member. 

I sincerely hope that the Subcommittee will resist any temptation to save 
time at the risk of denying traditional rights. 

Very truly yours, 
THOMAS M. KELLY, Community Defender. 

ASSOCIATION OF DEFENSE LAWTERB, 
Chicago, in., Febniary $8,1977. 

Hon. JAMES R. MANN, 
Chairman, Committee on the Judiciary, 
Washington, D.C. 

DEAP. MR. MANN: I am the President of the Illinois .Association of Criminal 
Defense Lawyers, an organization of some three to four hundred attorneys 
specializing in the defense of criminal cases. In .such capacity, I recently con- 
ducted a poll of our membership concerning the proposed reduction of peremptory 
challenges available to defendants pursuant to Rule 24 of the Federal Rules 
of Criminal Procedure. 

It was the ovenvhelming opinion of the responding attorneys that the time 
to be saved by reducing the challenges was negligible. For example, on the 
average, the total time involved in jury selection in the Northern District of 
Illinois is only one and one-half hours. Reducing challenges in this situation 
would save only a few minutes. 

Balanced against this is the importance of challenges in the .selecting of a 
fair and impartial jury. As we are all aware, those persons harlwring deep racial, 
ethnic, class or other prejudices are not often inclined to publicly admit them 
during voir dire examination. It is the function of the comiietent and experienced 
trial lawj'er to perceive these prejudices, though not admitted by the potential 
juror, and to use a peremptory challenge to eliminate that person so that the 
entire proceeding will not become polhited by that prejudice. 

It is, therefore, the position of the Illinois Association of Criminal Defense 
Lawyers that any reduction in the number of challenges peremptorily available 
to the defendant In a criminal case will bo serious abrogation of the right to a 
fair trial and will in no significant manner speed the administration of criminal 
justice. 

Very truly yours, 
TKOMAB P. DtmKiN, President. 
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FEDERAL PUBUC DEKENDEB, 
DISTRICT OF KANSAS, 

Wichita, Kans., Fcbmary 28, 1977. 
HOUSE SUBCOMMITTEE ON CRIMINAL JUSTICE, 
Sam It ay burn Offlcc Building, 
Wa»hington, D.C. 
(Attention of Thomas Hutchison.) 

GENTLEMEN : A poll has lieen taken of trial counsel in the Office of Federal 
Tublic Defender for the District of Kansas. We are unanimous in our opposition 
to the proposed change of llule 24. Wo feel that the amendment to the Rule 
would have an erosionary effect upon our federal jury system. 

We, of course, are aware that there has been a sharp increase In crime in 
the past decade and that there is a cimcerted effort on everyone's part to remedy 
this problem. However, we sincerely feel that the current jury system should 
not be disturl)ed. 

The average time exjiended in selecting a jury within our district is one to 
two hours. 

We feel that the time and expense involv«>d in selection of a jury .should not 
Ite con.sidered as criteria in dotenniniuR whether or not the number of peremptf)ry 
challenges should be reduced. The only criteria to be considered is a system that 
will afford a citizen of this country a tair trial. 

Very truly yours, 
LEONARD D. MURKER, 

Federal Public Defender. 

CHARLES D. ANDERSON, 
AaH»tant Federal Public Defender. 

FEDERAL DEFENDER PROORAM, 
U.S. DISTRICT COURT FOR THE NORTHERN DISTRICT OF ILUNOIS, 

Chicago, III., March 2, J977. 
THOMAS HUIVHIBON, Esq., 
Chief Legal Counsel, House Subcommittee on Criminal Justice, Sam Raybum 

Offioe Building, Washington, D.C. 
DEAR MR. HUTCHINSCN : I take this opportunity to write in opposition to the 

propo8e<l change in Rule 24 of the Federal Rules of Criminal Procedure, a change 
I voted against as a member of the Criminal Rules Committee. I offer the follow- 
ing brief comments in support of my opposition to attempting to reduce the num- 
ber of defense peremptory challenges and to equalize the number of defense and 
pro.secution peremptory challenges. 

I resi)ectfully suggest, based >ipon my ex|)erlences as a trial lawyer in the 
federal courts and the experiences of my staff attorneys, that reducing the num- 
ber of peremptory challenges will have little or no effect in expediting trials. 
In some cases all of the peremptory challenges are not use<i. More Importantly, 
time employed in jury selection In the federal courts is certainly not excessive. 
For that matter It takes us on the average a little more than an hour to .select a 
jury in nio.st federal court cases. In sum, the reduction of a few peremptory 
challenges will have an insignificant—if any—time saving effect. 

On the other hand, reducing and equalizing the number of peremptory chal- 
lenges may well prejudice defendants by eliminating an important .safeguard 
to their right to a trial by an impartial jury of their iieers. The minimal .sav- 
ings of time hardly justifies a potential deprivation of a constitutional right. 

I mention still another ctmcem, one which caused me to informally poll my 
staff attorney.s, all of whom are engaged in the defense of legally indigent clients 
in the Northern District of Illinois. It is their belief and feeling, and though 
obviously we have no statistics to elevate this fact, that black.s. Latinos and 
young people (between the ages of 18 and 21) are definitely nnderrepresented on 
the jury rolls. Conversely, many of our defendants are young and either black 
or Latino. Further, my staff attorneys expre.ssetl the belief that this problem 
Is exacerbated where, as is usually the circumstance. Assistant U.S. Attorneys 
preemptorily challenge blacks, Latinos and young people. 

Resi)ectfully submitted, 
TERENCE F. MACCABTHT. 
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FEDEKAL   PtJBUC   DEFEITOEK, 
CENTRAL DISTRICT OP CALITOBNIA, 

U.S. COCBT HOTTSK. 
Lot Angela, Calif., March S, 1977. 

Hon. JAMES R. MA.NN, 
Chairman. Subcommittee on Criminal Juttice, Hou»c Judiciary Committee, 

Hou»e Office Building, Washington, D.C. 
DEAR CONOBESSMAN MANN : I understand that the sulKwmmittee has been con- 

ducting hearings on the proposed amendments to the Federal Rules of Criminal 
Procedure. Based on our experience in the Central District of California, one of 
the largest federal trial courts in the nation, I am particularly concerned about 
the proposed reduction In the number of peremptory challenges. I would strongly 
urge the Congress to reject this amendment. 

Trial Judges in the federal system are undoubtedly under a great deal of pres- 
sure brought on, in part, by large caseloads, both civil and criminal. As an officer 
of the court I share the concern of the judge-s and would indeed support certain 
reform measures designed to relieve tho.se pressures and enhance the quality 
of justice. Judicial economy and efficiency, however, are not an end in them- 
selves, and to the extent the pending proi)osal is motivated largely by a de.sire 
to expedite and speed up the court process, the price in terms of fundamental 
fairnes'8 and due process is much too high. The entry point into a criminal jury 
trial, ."election of those who will judge the accused, is one of the most critical 
points in the entire process, and perhaps the one at which the defendant has 
the most direct impact in ensuring a fair trial. 

BIONinCANCE   OF   THE   PEBEMPTOBT   CHAIXE3T0E 

One cannot meaningfully disciiss the significance of the peremptory challenge 
without first considering its precursor—voir dire. To recite the obvious. If a de- 
fendant and his counsel have no information whatsoever about a proposed juror, 
it is impossible to frame a challenge for cause. As voir dire becomes more expan- 
sive; however, the challenge for cause takes on more meaning. Indeed, if voir 
dire is extensive and probes the background, biases and prejudices of a juror, the 
challenge for cause may become so effective as to diminish the need for peremp- 
tory challenees. In considering the proi>osed legi.slation then, the committee must 
recognize this interrelationship between voir dire and peremptory challenges 
within the context of practical experience In the federal courts. 

Existing Rule 24(a) provides that "the court may permit the defendant or 
his attorney . .." to conduct voir dire in addition to sulwnitting written questions. 
Any experienced criminal practitioner in the Central District of California will 
tell yon, however, that individual voir dire examination by counsel is virtually 
unheard of. In Ix)s Angeles federal courts the practice is a lost art. Save for the 
headline case which comes 'but once every few years, to my knowledge only one 
of the sixteen judges in this district allows voir dire by counsel with any fre- 
quency, and even in those instances the questioning is closely circumscribed. 

Judges will ask most questions subraittefl in writing, but the follow-through is 
not always as counsel would pursue it. Open-ended questions whicij are most 
likely to expose juror prejudice are almost never asked. The result is predictable. 
UnaMe to personally probe and question jurors themselvee, and ill-informed by 
what many defense counsel perceive as an inadequate examination by the court, 
a defense attorney must fall back on peremptoiy challenges to ensure a jury of 
his client's peers. Instead of usin^ the p"r°mptorv ohal'enge for jurors who may 
offend for some totally swbjectlve reason, the primary function of such a chal- 
lenge, the precious few peremptories are used to remove jurors who, with a more 
thorough voir dire, might well have been removed wi(3i a challenge for cause. 

SAVINGS   OC   TIKE   AND   MONET 

The report of the Committee on the Operation of the Jury System concludes 
tliat "a reduction of peremptory challenges would acce'lerate the voir dire pro- 
cedure and facilitate savings in juror costs through the u.se of smaller jury 
panels". Based on experience in the Federal Public Defender's Office in Los 
Angeles, the propo.^ed amendment would most likely result in very little savings 
of time. It is our practice for the court to address an entire jury panel with gen- 
eral qnestions. The initial twelve are then seated and each is questioned indi- 
vidually by the Court about his or her residence, employment, prior jury experl- 
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ence and certain otlier standard questions. As new jurors are seated after 
challenges, tlie additional questioning is usually quite brief, and takes but a few 
additional minutes. Figuring conservatively that each new peremptory may result 
in an additional five minutes of time, the difference between five and ten per- 
emptory challenges is but 25 minutes per trial. This also assumes, of course, 
that every peremptory will be exercised in every case, a result which practice 
does not bear out 

In fiscal i9.6, this office tried 42 jury trials to judgment. (Under our local 
Criminal Justice Act plan, 75 i^ercent of the indigent cases are handled by the 
Federal Public Defender and 25 percent by a private panel.) I think it is safe 
to say that the Public Defender and the Panel try the majority of the criminal 
jury trials in this district. Even assuming that in each case all ten peremptories 
were used, the additional time in voir dire of 25 minutes per case Is less than 18 
hours for the entire year. (The total for the entire district, of course, is pro- 
portionately higher taking into consideration the Panel and private counsel.) 
These figures are only approximate, but in my opinion con.stitute a reasonable 
estimate. As far as the savings resulting from smaller jury panels is concerned, 
I expect that is an undeniable fact. But the extent of savings would be small—six 
Jurors per panel on the average. Considering the relatively low number of 
criminal jury trials even for a district of this size, the saving is minimal com- 
pared to the contraction of defendant's fundamental right to a fair trial. 

ADDrriOKAL PEREMPTORIES FOR GOOD CAUSE 

It may be argued by proponents of the new rule that "for good cause shown, 
the court may grant such additional challenges as It, in its discretion, believes 
necessary and proper." Rule 24(b)(2)(A). Practical experience with the dis- 
cretionary power of the court to allow counsel individual voir dire, as noted 
above, belies any exptctation that such discretion would be exercised in favor of 
the defense save for the exceptional case. Moreover, under present practice. It 
is rare that a defendant is granted more than the peremptory challenges allotted 
by the current rule. Considering this prei-edent, it would seem unrealistic to 
expect that proposed Rule 24(a) (2) (A) will have any marked effect in softening 
the imjwct of the proposed reduction in the number of challenges. 

Speaking for this office, and for no other members or elements of the justice 
system in the Central District. I would urge the committee to retain Rule 24 
as It now stands and to reject the proposed amendments. If I may be of any 
further assitance, I would be happy to respond further. 

Resitectfuliy, 
JAMES R. DUNN, Federal Public Defender. 

MOTOR VEHICIE MANUFACTURERS ASSOCIATION 
OF THE UNITED STATES, 

Detroit. Mich., March 15, 1977. 
Re Proposed amendments to the Federal rules of criminal procedure. 
Hon. JAMES R. MANN. 
Chairman, Subcommittee on Criminal Justice, D. 8. House of Representatives, 

Washington, B.C. 
DEAR MR. MANN : The Motor Vehicle Manufacturers Association of the United 

States, Inc. (MVMA) wishes to express its opposition to the amendment pro- 
posed to Rule 0(e). Secrecy of I'roceedlngs and Disclosure, of the Federal Rules 
of C'rimiual I'r()ce<lure, now before the Subcommittee on Criminal Justice. 

This Association supports and endorses the comments on the proposed amend- 
ment submitted to the Sul>committee by the National Association of Manufac- 
turers on February 2.3, 1977. 

With the N.A.M., we urge that the confidentiality of grand jury proceedings be 
preserved. At least, a judicial determination of the need for disclosure should be 
expressly included in any amendment to Rule 6(e). 

MVMA is a trade as.<5ociation whose membership includes most of the motor 
vehicle manufacturers in the T'nited States. A list of our members Is attached. 

We appreciate the opportunity to express our views on this subject to the 
committee. 

Sincerely, 
THOUAS H. HASTITA. 
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HoTOK VEHUXE JIANUFAOTUREBS ASSOCIATION or TEE UNITED STATES, INO, 
DETROIT, MICH. 

MEMBER  COMPANIES 

American Motors Corp., 27777 Franklin Rd., Southfleld, Mich. 
Checlcer Motors Corp., 2016 N. Pitcher St., Kalamazoo, Mich. 
Chrysler Corp., P.O. Box 1910, Detroit, Mich. 
Ford Motor Co., The American Rd., Dearborn, Mich. 
General Motors Corp., General Motors Building, Detroit, Mich. 
International Harvester Co., 401 North Michigan Ave., Chicago, 111. 
PACCAR Inc., Business Center Building, P.O. Box 1518, Bellevue, Wash. 
Walter Motor Truck Co., Voorheesville, N.Y. 
Warner & Swasey Co., Badger Division, Airport Rd., Winona, Minn. 
White Motor Corp., 35129 Curtis Blvd., Eastlake, Ohio. 

OFFICE OF THE FEOEBAL PUBLIC DEFENDER, 
Denver, Colo., March 18,1977. 

Re Proposed changes to rule 24 of the Federal rules of criminal procedure. 
Hon. JAMES R. MANN, 
Suhoommittee on Criminal Jv-*iice, House Judiciary Committee, 
Wathington, D.O. 

DEAR MR. MANN : Having served in the Federal Criminal Justice System in 
excess of five years, both as an Assistant U.S. Attorney and more recently, as 
Federal Public Defender for the District of Colorado, I must take this oppor- 
tunity to register my deep concern over the prospective changes to Rule 24 of 
the Federal Rules of Criminal Procedure. 

I am particularly distressed to learn that the Subcommittee on Criminal Jus- 
tice is considering reducing the number of peremptory challenges to 12 for each 
side in capital cases, 5 for each side in felony cases, and 2 for each side in mis- 
demeanor cases. The Advisory Committee Note indicates that there is a concern 
for expediting the Jury selection process In federal court, as svell as, reducing 
what is considered by the Committee on the Operation Jury System to be a 
large number of peremptory challenges in criminal cases. 

As you are aware, the empaneling of a jury, at the present time, is largely 
controlled by the federal district judge with any suggested questions by counsel 
for the respective parties to be tendered to the Court in advance and in writing. 
Our experience in the District of Colorado teaches us that a federal district 
judse who has control of his courtroom can assure the selection of a jury in a 
federal felony case within an average of 45 minutes. This substantially reduces 
what was previously, in my experience, a two to three day process in the state 
system. 

It would be nice to believe that the guarantee of 5 peremptory challenges for 
each side would assure a fair and Impwrtial jury in every case, and it is easy 
to justify a reduction of the challenges presently provided by the assurance that 
a federal judge still has the discretion to enlarge the number when circum- 
stances warrant it. However, with the strict standards imposed by the federal 
judges as to what constitutes a challenge for cause, as well as our seeming reduc- 
tion in the number of minorities showing up on our panels in the District of 
Colorado, a further reduction and equalization of the peremptory challenges is 
going to susbtnntlally lessen the assiurance to a defendant that he is going to re- 
ceive a fair trial. 

As Federal Public Defenders, and more importantly, as officers of the Court we 
are concerned with two things. All criminal practitioners .should be sensitive, 
not only to the assurance of justice in fact, but to the appearance of justice to a 
defendant brought before the Court. When a prospective juror, on the one hand, 
answers a judge that he has read about the case or has .'some preconceived notion 
as to its merits, but, on the other, assures a judge tliat he or she can serve fairly 
and impartially, and is not removed for cause, additional peremptory challenges 
are warranted. Further, it is illusory to believe that prospective jurors candidly 
answer questions with regard to bias and prejudice. Therefore, the only tool a 
defen.ee attorney has for the removal of a juror evidencing bins or prejudice less 
than that constituting removal for cause is the present four additional peremptory 
challenges. 
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—-' You are aware, I am sure, of the strict standards adopted to justify a change 
of venue in a high publicity or sensational case. It goes without saying that our 
citizenry reacts passionately when a heinous or aggravated case In presented to 
them. This type of case inures to the l)€neflt of the government in selecting a 
jury. By merely stating that a federal judge has the discretion to increase per- 
emptory challenges in such a case does not remedy the prolilem. Federal judges 
presently have such discretion under 24(l>), but as a general rule, simply do not 
exercise it in a joint-defendant case due to their concern for exi)ediency. 

As a former prosecutor, I can assure you the expeditious jury selection process 
hi the federal court.s with a federal judge's "soft" probing into the partiality or 
impartiality of a jury certainly worked to my benefit. With the extremely limited 

*• participation  we are presently allowed in the voir dire process, please don't 
further reduce our ability to assure not only justice in fact, but the appearance 
of justice to our clients. 

Being employees of the Federal Government Inevitably arouses certain sus- 
picions by our clients in the first instance. The selection of the trier of fact is the 
most vital element in assuring impartiality in the decision-making process. A 

I reduction of the present number of challenges will further erode our ability to 
;.- a.ssure a fair and impartial jury. 

Thank you for your consideration. 
' Very truly yours, 

DANIEL J. SEAKS, 
Federal Public Defender. 

« CALIFORNIA PUBLIC DEFENDERS ASSOCIATION, 
r Oakland, Calif., March 2S, 1977. 
? Hon. JAMES R. MANN, 
i Subcommittee of Criminal Justice, Judiciary Committee, House of Representa- 

tives,   Washinffton, B.C. 
DEAR MR. MANN : This is to Inform you that, at Its last meeting, the Board of 

* Directors of the California Public Defenders Association passed a resolution 
» opposing any reduction in the number of peremptory challenges available to de- 
* fense attorneys in federal criminal cases. 
•' Sincerely, 
' MANPEL E. NESTLE, 

Executive Director. 
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APPENDIX 5 

Union Calendar No. 96 
95TH CONGRESS W V     v^      ^ r% r% A ..s.«s.o.  11^ j^^ 5864 

[Report No. 95-195] 

IN THE HOUSE OF REPRESENTATIVES 

MARCH 31,1977 

Mr. MANX (for liiiiiscif, Ms. Hoi.r/.MAX. Mr. i{.\ix, Mr. ({IOXJER, Mr. EV.IKS 

of Georgin, Mr. AViiKiixs. mid >[v. HVDE) infioiluced the followiii); hill; 
wliich \va.~ rcfeiTod to tlio ('oiniiiitlce on the •Iiuliciniy 

AfUL 11,1977 

Committed to the Committee of the Whole House on the State of the tjnion 
and ordered to be printed 

A BILL 
To approve with modifications certiiiu proposed aineHdments to 

tlie Federal Rules of Criiniiial Procedure, to disa]ii)iove 

other such proposed aiiiendinent.><, aud for other related 

purposes. 

1 Be it enacted by the Senate and House of Representa- 

2 lives of the United Statefof America in Congress assembled. 

S   That notwithstanding the first section of the Act entitled 

4 "An Act to delay the effective date of certain proposed 

5 amendments to the Federal Rules of Criminal Procedure 

6 and certain other rules promulgated by the United States 

7 Supreme Court"   (Public Law 94-349, approved July 8. 

8 1976)   the amendments to rules 6(e), 23, 24, 40.1, and 

9 41 (c) (2) of the Rules of Criminal Procedure for the United 

1 
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o 

, States dishict coiiits whicli me embraced by the order en- 

^ tend by tbe  I'liited States Supreme Court on April 26, 

,^ li)7(;. shall take effect only as provided in this Act. 

^ Siof. 1'.  (a) The amendment proposed by the Supreme 

g Court to rule 0 (e) ol' such Rules of Criminal Procedure is 

(j ajiproved in a modified lonn as follows: Such rule 6(e)  is 

rj amended by striking; out "The court maj' direct that an in- 

g dictment shall be kept secret'" and all that follows through 

y "the clerk shall seal" and inserting in lieu thereof the follow- 

jO ing:   "The federal magistrate  to  whom  an  indictment is 

11 returned may direct that it shall be kept secret until the 

12 defendant is in custody or has been released pending trial. 

13 Thereupon the clerk shall seal". 

14 (b) (I)   The  amenthnent  proposed   by   tlie  Supreme 

15 Court to rule 23 (b) of such Kules of Criminal Procedure is 

16 a|)]»roved. 

17 (2) The auu'iidment projjosed by the Supreme (!ourt to 

18 lule 2:> (c) of such Rules of Criminal Procedure is approved 

19 ill a modified fonii as follows: Rule 215 (c) of such Rules of 

20 Criminal Procedure is amended by striking out the first sen- 

21 tence and inserting in lieu thereof the following: "lu a case 

22 tried without a jun' the court sliail make a general finding 

2:j and in addition if the defendant is found guilty shall make a 

24 special finding as to the facts, unless such special finding is 
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3 

1 waived by the defendant. Such general findings and special 

2 findings may be made orally.". 

3 (c)  The amendment proposed by the Supreme Court 

4 to rule 24 of such Rules of Criminal Procedure is disaj)- 

5 proved and shall not take effect. 

6 (d) The amendment proposed by the Supreme Court to 

7 such Rules of Criminal Procedure, adding a new rule desig- 

8 nated as rule 40.1, is disapproved and shall not take effect. 

9 (e) The amendment proposed by the Supreme Court to 

10 rule 41 (c)  of such Rules of Criminal Procedure is disap- 

11 proved and shall not take effect. 

12 SEC. 3.  (a)  The first section of tliis Act shall take ef- 

13 feet on the date of the enactment of this Act. 

^* (b)  Section 2 of this Act shall take effect October 1. 

^5 1977. 
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APPENDIX 6 

DOTH CONGRESS )   HOUSE OF REPRESENTATIVES   ( REPORT 
1st Session     ) |    No. 95-195 

A^IENDMENTS TO THE FEDERAL RULES OF CRIMINAL 
PROCEDURE 

APRIL 11, 1077.—Committed to the Committee of the AVhoIe House on the State 
of the Union and ordered to be iirlnted 

Jlr. 5I.\?rx, from the Committee on the Judicial^, 
submitted the followmg 

REPORT 
together with 

ADDITIONAL VIEWS 

[To accompnny H.R. 58C4] 

The Committee on the Judiciary, to wliom was referred the bill 
(H.R. 5804) to approve with moditicatioiis certain proposed amend- 
ments to the Federal Rules of Criminal Procedure, to disapprove 
other such proposed amendments, and for other related purposes, hav- 
ing considered the same, report favorably thereon without amendment 
and recommend that the bill do pass. 

PURPOSE 

The purpose of the legislation is to approve with modifications cer- 
tain amendments to the Federal Rules of Criminal Procex^lure tliat 
were proposed by the Supreme Court and to disapprove other .such 
amendments. 

BACKGROUND 

The Federal Rules of Criminal Procedure prescribe the procedures 
(o be followed in criminal proceedings in federal courts. They are 
usually amended by a process established by statutes known as the 
*'Rules Enabling Acts." These Acts empower the Supreme Court to 
propose new rules of "pleading, practice, and procedure" and amend- 
ments to existing rules. The Acts require that all such rules and 
amendments must be reported to Congress after the start of a regular 
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session but no later than May 1. A proposed new rule or amendment 
takes effect DO dayis after it is reported to Congress.' 

On April 26, 1976, the Sujjrenie Court, pursuant to the Lna.L)ling 
Acts, pronuUsated several amendments to the Federal Kules of Crimi- 
nal Procedure.'' The Court, at the same time, also promulgated sets 
of procedural rules to govern proceedings under 28 U.S.C. sections 
2254: and 22.")5 (sometimes referred to as habeas corpus proceedings) 
and sets of procedural rules to govern bankruptcy proceedings. 

All of tlsose amendments and rules were to have taken effect on 
August 1, 1976. However, Congress enacted legislation that delayed 
tiie effective date of some of the proposed amendments and rules.' The 
effective date of all but two of the proposed amendments to the Fed- 
eral Hules of Criminal Procedure was delayed until August 1, 1977, 
and the effective date of the proposed habeas corps rules was delayed 
until 30 days after tlie 94th Congress adjourned sine die.* 

Tlie proposed amendments to tlie Federal Rules of Criminal Pro- 
cedure, whose effective date was delayed made changes in four exist- 
ing rules: Rule 6, dealing witli grand juries; Rule 2-'>, dealiiig with 
trials by juries of less tlum 12 persons and trials where juries liavc been 
waived; Rule 24, dealing with peremptory challenges to jurors; and 
Rule 41, dealing with procedures for obtaining search warrants. In 
addition, those proposed amendments added a new ride (40.1) dealing 
witii removal of crnninal cases from State to Federal co\irt. 

All of those proposed amendments are presently pending before 
Congress. If Congress does not act on them by August 1, 1977. they 
will take effect in tlie form proposed by the Supreme Court, witliout 
any congressional input. Thus, if the Congress is to have an effective 
roie in shaping the policy of the proposed amendments, it must enact 
legislation by August 1,1977. 

With that time deadline in mind, the conunittee's Subcommittee on 
Criminal Justice began working on the proposed amendments early in 
the session. It held 3 days of hearings and took testimony and i-eceived 
statements from a wide range of persons and organizations. It heard 
from the Judicial Conference, the Justice Department, a Jlember of 
Congress, a Federal district judge, several Federal public defenders, 
and several private practitioners and law professors. It also heard 
from re])resentatives of several groups and organizations, including 
the American Bar Association, the American Civil Liberties Union, 
the National Association of Manufacturers, the National Association 

• The Supreme Court Itself dcs not nctunlly draft the proposed rule or amendment; 
that work Is done by a roiimiitHH" of the Judicial ConfiTeufp nf the ITnlted States. In 
t;ip Cliff of the lV''prnl Rules n( Criminnl rrncednre, that eommlttee Is the Advisory 
Cornnittee on Criminal Rules. The Advisory Committee's draft of a proposed rule or 
amendment Is reviewed by the Stundlnp Committee on Rules of Praetlee and rroeedi:re, 
whleh must five Its approval to the draft. Any draft that It approves Is forwarded 
to the Judicial Conference of the United States. If the Judicial Conference approves 
the draft. It forwards the proposed rule or amendment to the Supreme Court. The Judicial 
Conference's role In the rulemaklnf; process Is defined hy 28 U.S.C.  sec. a.^l. 

For background Information on how tbc Judicial Conference comndttees operate, see 
stntemenf of Jurtire Rr.Kzel C. Thnmsen, In Hearings on I'roposed Amendments to Fed- 
eral Rules of Criminal I'rocedure befoic the Subcomniiltee on Criminal Jn'^fire of the 
House Comudttee on the Judlclnry. snd Conp. 2d ses.«., serial Rl at 2-S fin74) : state- 
ment of Judue J. Edward I,umhard. Id, at 8-11. See also statement of Prof Howard 
Lesiilck. M. at 20.1; J. B. Welnstetn, "Reform of Federal Court RuIemaklDK Procedures." 
78 Columbia Lnw Review 905 (1SI7R). " 

s'l'he nnrticular Knabllng Acts Inyolved were 18 U.S.C. sees. 3771 and 3772 
'Public Law !I4  340. 
Toucre'.s acted upon the hnhens corpus rules before the IMth Consress adjourned. Public 

Ii->w B4--(36 approved most of those rules as proposed and approved the rest of them 
with modifications. 
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of Criminal Defense Lawyers, the Motor Vehicle !Nraniifactiirers Asso- 
ciation, the National Jury Project, the Lej^al Aid Society of New York 
City, the National Conference of Black Lawyers, the Now York Crim- 
inal Bar Association, and tlio Association of Defense Lawyers. 

H.R. .'5864 is the product of the information and testimony gathered 
during this study of tlie proposed aineiulments. 

SECTION-BT-SECTIOX  ANALYSIS 

Section 1 

Section 1 of IT.R. 5864 provides that the proposed amendments to 
Rules 6(e), 23, 24 and 41(c)(2) and proposed new Rule 40.1 of the 
Federal Rules of Criminal Procedure, whose effective date was post- 
poned to Aupnst 1,1077, by Public Law 94-349, sliall take elfect only as 
provided by the legislation. 

Section 2 

.*>ection 2 of IT.R. r)8G4 takes action on each of the proposed amend- 
ments. It approves sojne of tliem. either as proposed or with modifica- 
tions, and it disapproves the others. 
nule G. The Grand.Jnry 

A. Proj>OHcd Amendment 
Rule 6Ce) deals witli the seci-ecy of grand jury proceedings. Tlie 

propcs^-d amendment makes l)ol!i rubstantive and technical clianges in 
the nde. 

Subxtitathe rhango.—Rule 6(e) currently provides tliat "disHosurc 
of maUers occu'.'ring l^efore the grand jury ')tlier than its deliberations 
and tlie vote of any juror maj' be made to the attorneys for the govern- 
ment for use in tlie performance of tlieir duties." Rule 54^c) defines 
aftorneys for the government to include "the Attorney General, an 
authorized assistant of tiie Attorney General, a United States attorney, 
an authorized assistant of a United States attorney, and when appli- 
cable to cases arising imder the laws of Guam, means the Attorney Gen- 
era ^ of Guam ...." 

The substantive change to Rule 6(e) would add the following new 
language: 

For purposes of this suMivision, "attorneys for the gov- 
erimient"' includes tliose enumerated in Rule 54(c) ; it also 
includes such otlior government personnel as are necessary 
to assist the attorneys for the government in the perform- 
ance of tJieir duties. 

The A'lvisory Committee note asserts that the proposed amendment 
restates the trend in tlie case law. "Although case law is limited, the 
trend seems to be in the direction of allowing disclosure to Govern- 
ment personnel wlio assist attorneys for the Government in situations 
where their expertise is required."''' The note states that the proposed 
amendment is mtended "to facilitate an increasing need, on the part 

= .A-lvlsory Cnmmlttra note to proposed amendment to Rule 8, In communication from 
the Chief Justice of the Cnlted States, U. Doc. No. 94-464, at 9. 
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of Government attornej^s to make use of outside expertise in complex 
litipation."" The example usually cited is the need to utilize the ex- 
pertise of IRS and SEC agents"and accountants in complex tax or 
stodc fraud cases. 

Technical changes.—Tlie proposed amendment to Rule 6(e) makes 
a series of changes in the rule desigcned to make its provisions consist- 
ent with other provisions in the Rules and in the Bail Reform Act of 
l{)(ifi. For exijuiple. the rule presently speaks of a "court" keepinjj an 
indictment secret until tlie defendant is in custody. Tlie proposed 
amendment would chancre "court"' to "federal magistrate" in order to 
make Rule C(e) consi.stent with Rule C(f)." 

B. LegislMive Action 
Section 2(a) of II.R. 5864 approves with, modifications the proposed 

amendment to Rule 6(e). It approves the technical changes as they 
ha\o been proposed and disapproves the substantive change. 

The substantive cliange to Rule 6(e) has been much criticized. There 
was conceiTi tJiat it would permit too broad an excei>tion to the rule of 
keeping grand juiy proceeaings secret. It was feared that the proposed 
change would allow Government agency personnel to obtain grand 
jury information wliich thej* could later use in connection with an un- 
related civil or criminal case. This would enable those agencies to cir- 
cumvent statutes tiiat specilically circumscribe the investigative pro- 
cedure otherwise available to them.* 

The Advisory Committee's claim tliat the proposed substantive 
change is consistent with the trend in the case law is open to question. 
In J. R. Simplot Co. v. U.S. District Court ior the District of Idaho, 
Nos. 76-1893, 76-1995, slip opinion at 7-8 (9th Cir., filed Xovembcr 12, 
1976), the court observed 

Two main points stand out: First, agency assistance to the 
prosecutor or the grand jury should never be allowed except 
upon an adversary hearing resulting in a finding that assist- 
ance is necessary. Second, the court's duty to safeguard the 
independence of the grand jury lives beyond that hearing and 
requires close supervision of the agency's civil use of the in- 
formation acquired from grand jury materials. 

Tlie Subconnnittee on Crimuial Ju.stice conducted a brief survey of 
several U.S. attorneys' offices with respect to their current policies 
about disclosure of grand jury information. That survey i-evealed 
that there is no consistent practice concerning what things can be dis- 
closed, to wliom they can be disclosed, and under what circumstances 
they can be disclosed. For example, the persons contacted wei-e asked 
•whether they would disclose to a Federal investigative agency grand 
jury information about criminal conduct unrelated to the matter be- 
fore the grand jury. There was a wide range of answei-s. Some persons 
said they would disclose the information onh- if the investigative 

• Id. at 8. 
• The rule as amended would not preclude a JudRe from receiving an Indictment and 

ke»»plne it secret. Rule 54(e) definta ••federal magistrate'' to Include U.S. judges as well 
as r.S. magistrates. 

" See statement of Phylls Skloot Bamberger on behalf of the Legal Aid Society of 
New York ; statement of Representative 'Steven D. Svmms ; statement of the National 
Association of Mnnufacturers. See also note. "Administrative Agency Access to Grand 
Jury Materials," 73 Columbia Law Review 162. 175-84  (1975). 
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asencv were a part of the Justice Department (pucli as the FBT). One 
pci-son who responded this -vvay also said that lie would not disclose 
the informntion if the matter involved was '"highly sensitive." Some 
pci-sons said tliey would disclose such information to any investifra- 
tive agroncy, but "only if that arrcncy had assisted in the invpsfijjration 
of the matter before the <rrand jury tliat developed the infonn^.iion. 
One pcr'-on «ii[rjresied that he would disclose the infonnatiou but 
would not indicate its source to tlie investipative apency. 

In short, the present state of the law and practice under Rule 6(e) 
is unclear. Present Rule ()(e) does not clearly spell out when, under 
what circumstances, and to whom frrand jury information can be dis- 
closed. It ou'rlit to be rewritten entirely.* 

The nuestions concerninc prand juiT secrecy presented bv the pro- 
posed substantive chanire are basic to the function and operation of the 
prand jury. The committee's Sulx-ommittee oji Immijrration, Citizen- 
ship, and International Law has beerun work on comjirehensive prand 
jury reform legislation that takes up basic questions about the function 
anci operation cf the <rrand jury."" That suWommittce has already held 
one hearinfr on the IcLnslation and additional hearings are planned. The 
issues surroundinjr Rule 6(e) and the proposed substantive change will 
Ije taken up by that subcommittee during its work on the grand jury 
reform legislation. 
liule 23. Trial hy Jury or by the Court 

A. Proposed Amervdment 
The proposed amendment makes changes in subdivisions (b) and (c) 

of Rule 2o. Rule 23(b) deals with cases tried by juries of less than 12 
pei-sons, and Rule 23(c) deals with cases tried witliout a jurv'. 

Rule 23(1)).—Rule 23(b) presently provides that the parties, with 
the court's approval, may stipulate in writing at any time before the 
verdict is returned tliat the jury shall consist of fewer than 12 people. 
The proposed amendment Avould add that the parties, with the court's 
approval, may also stipulate that 

a valid verdict may be returned by a jury of less than 12 
should the court find it necessary to excuse one or more jurors 
for any just cause after trial commences. 

The Advisorv Committee note states that the proposed amendment 
is intended to clarify "that the parties, with the approval of the court, 
may enter into an agreement to have the case decided by less than 12 
jurors if 1 or more jurors are unable or disqualified to continue." " The 

•There nrp IndlcaOonii that the proposed substantive chnngp will not clarify the present 
vitnntlon and may even lead to further unclarlty. The Judlclnl Conference ami the Justlee 
Department asyprt that f.'e proposed nile would glre an attorney for the Government 
»ole and unfettered discretion to determine when and to whom to disclose Rrand jury 
information for the purpose of obtaining assistance in the performance of Ills duties as 
a Government  attorney.   Two courts seem  to diaacree with  that  assertion. 

The r''*'''lrenK"if   for  n   s^howtnir of  pee<l  would  remain under the pendlnir nrien'l- 
Tr»nts 'o Kule fi(el   which expand  "attorneys for the government"  to Include "sucb 
other Government personnel as are necenarij to assist the attorneys for the sovern- 
ment   In   the   pcvforiMiince   of   their   duties."   44   U.S.L.W.   4.">49   (emphasis   added). 
Because of the United States Attorney's involvement in tlie prosecution of the c.ise, 
he or she cannot be entrusted with passing on the ncce«.sity of assistance. Cf. Cool- 
idse V. New Hampshire (1071) 40.3 f.S. 44.3. 

J. R. .Vimnl'il ^0. V. I'M.  /);s'.frf rn\nl for the nintrirt nf lihilio, N"os. 7fi-1S!>S. Tn-inn.";, 
slip opinion at S n.l.'i  (Oth CIr.. filed  November 12.  10701.   See also Rohrrt flmctliornt, 
Itir. V. Director ol Internal Krrenue. 406 F. Snpp. 1008, 1126 (E.D.Pa. 1976). 

'"> See H.n. 04 and relnte<l bills. 
" .\dvlsory Committee note to proposed amendment to Rule 2,3, II. Doc. No. 94-404. 

at 11. 
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note snjrgests that present Rule 23(1}) may autliorize this result, "but 
tlici-e has been some doubt as to whether the pretrial stipulation is ef- 
fective unless again agreed to by a defendant at the time a juror or 
jurors liavo to be excui^ed." " The proposed amendment resolves tliis 
doubt in favor of the cli'ectiveness of the pretrial stipulation. 

Ride 2J{c).—liule 2;J(c) currently provides that, in a case tried 
without a jury, the court nmst make a general finding ("guilty'" or 
'*not guilty") and, on request, must lind tlie facts specially. The pro- 
posed amendment would make two changes in the rule. It would 
change the rule so that a request for a special finding would have to 
be made "before the general finding." In addition, it would add a pro- 
vision that the findings could be made orally. 

The Advisory Committee note indicate that the proposed amend- 
ment is designed to resolve an ambiguity in the present rule by clarify- 
ing the deadline for requesting a special finding of the facts. The note 
also suggests that findings of fact need not be made in writing, since 
oral findings would become a part of the record of the case and be 
available to an appellate court in the event of an appeal. 

B. Legislative Action 
Section 2(b) (1) of U.K. 5864 approves the proposed amendment to 

Rule 23(b). The committee received no adverse comment on tiiat 
amendment.'' 

Section 2(b) (2) of the bill approves with substantive and technical 
modifications the amendment to Rule 23(c). The substantive modi- 
fication changes the rule's policy concerning when a special finding 
must be made. The current jjolicy of the rule requires a special finding 
of the facts only when requested, and the proposed amendment would 
leave that policy intact. H.K. 586i changes tlie policy of the rule to 
require a special finding of the facts whenever there is a guilty verdict, 
unless the defendant waives the special finding. 

The committee believes that to require a defendant to request special 
findings before the court makes its general finding, puts defense coim- 
sel in the awkward position of indicating a lack of confidence in the 
defendant's case. Further, the committee found no compelling reason 
whj' special findings should be made only upon request. Requiring a 
special finding unless waived should not impose a burden on the court. 
The court knows the reasons for its action at the time it makes the 
general finding, and it can easily set forth these reasons, either orally 
or in writing, at that time. 

In civil cases, the court is required to make special findings of fact 
"in aV actions tried upon the facts without a jury." Rule o2(a). Fed- 
eral Rules of Civil Procedure (emphasis added). ll.R. 5864 makes 
the practice in criminal cases consistent with the practice in civil cases. 

Rule 24. Trial Jurors 

^       A. Proposed Amendment 
' Rule 24(b) deals with peremptory challenges to prospective jurors, 

(A peremptory challenge pennits a party to excuse a prospective 

"The committee Interprets Rule 2.'5(b), an chanpred by the proposed amendment, to 
permit a stipulation to be comlltlonnl. For example, the parties may stipulate that the 
trial can continue with a jury of loss than 12 pfrs-ms. but only If the jury Is not reduced 
below a certain slxe. See Advisory Committee note to pronosed amendment to Rule 23, 
H. Doc. 04-340. at 12. 
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juror without statin<r a reason.) The rule presently provides that in 
canital cases each side is entitled to 20 peremptory challeufies: in 
felony cases the prosecution is entitled to 6 challenges a!id the defense 
10: and in misdemeanor cases, eacli side is entitled to 3 challcnjies. 

The pi-oposed amendment to the rule would change it in a very sig- 
nificant way. Of all the proposed amendmejits, it probably drew the 
most vigorous criticism. 

Tiie proposed amendment would reduce the number of peremptory 
challenges in each category of cases. In addition, it would erjualize 
tJie n'jmber of prosecution and defense peremptory challenges in felony 
cases. The following ciiart compares the present rule with the rule as 
it is proposed to be amended. 

Prosecution Defense 

Present Proptsed Ctiange Present Proposed Cliange 

Capilal  20 12 
b 
2 

-8 
-I 
-1 

20 
10 
3 

12 
5 
2 

-8 
Felony ._  6 

3 
-5 
-1 

The Advisory Committee note suggests three reasons for the pro- 
posed amendment to Rule 24(b). First, tlie enactment of the Jury Se- 
lection and Service Act of 1968 has led to more representative jury 
panels. This makes it possible to reduce the number of peremptory 
challenges without jeopardizing the seating of a i-epresentative jury. It 
also eliminates the need for the defense to have more challenges than 
the prosecution in felony cases. Second, the proposed amendment will 
make it difficult systematically to exclude a class of persons from the 
jury. Third, a reduction in the number of challenges will "accelerate 
the voir dire procedure and facilitate savings in juror costs through the 
use of smaller jury panels." " 

B. Legislative Action 
Section 2(c) of PI.R. 5864 disapproves the proposed amendment to 

Eule 24(b). 
The committee is not convinced that there is a need for a change in 

Rule 24. The testimony and statistics presented to it do not justif}' 
reducing the number of peremptory challenges, nor do they justify 
giving the prosecution and defense the same number of peremptory 
challenges in felony cases. 

The Jury Selection Act rationale is not persuasive. The issue facing 
the parties is whether a potential juror is biased. Bias is as likely to 
exist in a panel drawn under the Jury Selection Act as it is in a panel 
drawn from a more narrow base." The basic problem seems to be in 
the voir dire procedures. The testimony before the Subcommitte on 
Criminal Justice indicates that in most Federal courts the judge con- 
ducts voir dire. Only rarely are counsel permitted to question prospec- 
tive jurors directly.'" This makes it difficult for counsel to identify 
biased jurors and develop grounds to challenge for cause. As long as 

" .\dr1porT CommlttPc notp to propospd anipndment to Rnlp 24. H. DOP. 'SO. 04-4(54 at 
14. qiintlnp from a rpport prepared b.r the Judicial Conference's Commltlce on the Opera- 
tion of the ,Tnry SvstP'ii. 

'•• SPO statement of .Tny Sctuilmnn on helialf of the National .Tiirv Project 
"The .Tndldal Conference recently re.TfUrmcd that voir dire should be conducted by the 

Judge. See Washington Post, March 12, 1077, at p. A-6, col. 1. 
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Federal courts rely upon judge-conducted voir dire, the committee 
believes that it is unwise to reduce the number of peremptory 
challenges. 

The rationale that reducing tlie number of peremptories will eli- 
minate the sy.steniiitic exclusion of certain groups ot people is also 
unpei-suasive. Since the number of defense peremptories was reduced 
more than the number of prosecution peremptories, that rationale 
seems to be bottomed upon an assumption that it is defense counsel 
who are using peremptory challenges systematically to exclude classes 
of people. The testimony and statistics presented to the Subcommittee 
on Criminal Justice indicate that, on the contrary, it is the prosecu- 
tion that most often uses peremptories in that fashion. More basically, 
it can be questioned whether it is desirable to introduce a proportion- 
ality notion into jui-y selection procedures. 

P'inally, the committee is unpersuaded by the time rationale. The 
amount of time that might be saved by the proposed amendment is 
sliglit and docs not, in itself, warrant making the change in the rule. 
Rule J^OJ Removal from State Co^irt 

A. Proposed Ainendrihent 
Eule 40.1 is a new rule to deal with removal of a criminal case from 

State to Federal court. The procedure for removal of criminal, as well 
as civil, cases is currently governed by 28 U.S.C. section 1446. 

The removal statute provides that a defendant who wants to re- 
move a criminal case from State to Federal court must file a petition 
with the district court of the United States for the district and divi- 
sion within which the case is pending. 28 U.S.C. section 1446(a). This 
petition may be filed "at any time before trial". 28 U.S.C. section 1446 
(c). The defendant must give to all adverse parties written notice of 
the filing of the petition. The defendant must also file a copy of the 
removal petition with the clerk of the State court. This filing "shall 
effect the removal and the State court shall proceed no furtlier unless 
and until the case is remanded." 28 U.S.C. section 1446(e). 

Proposed Rule 40.1 provides that a removal petition "shall be made 
not later than 10 days after the arraignment in state court except.. . 
for good cause shown . . . ." The removal petition must set forth all 
of the grounds for removal of the case. A second re,moval petition may 
only be based upon grounds not existing at the time the first petition 
was filed—any grounds which existed when the first petition was 
filed and which were not included in the first petition, are deemed to 
be waived. The filing of a removal petition "shall not prevent the state 
court in which prosecution is pending from proceeding further, except 
that a judgment of conviction shall not be entered unless the petition 
is first denied." 

The Advisory Committee note indicates that the new rule is de- 
signed to discourage frivolous removal petitions—those filed for the 
purposes of delay and disruption of tlie State court proceedings. 
"When such petitions are filed close to the commencement of trial in 
a State court, unnecessary delay of the State proceeding results in 
situations where it is determined that there are no adequate grounds 
for granting the petition to remove the case to Federal court." '" The 

" Advisory Committee note to Rale 40.1, H. Doc 94-464, at IT. 
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Advisory Committee believes that the proposed new rule will not 
"adversely affect the substantive rights of defendants." '* 

B. Legislative Action 
Section 2(d) of H.R. 5864 disapproves the proposed new rule. 
The proposed rule is inconsistent in two important respects with 

a congressionally-enacted removal statute (28 U.S.C. section 1446); 
The statute provides that a removal petition may be filed at any time; 
the proposed rule requires that it be filed within 10 days after arraign- 
ment. The statute provides tliat filhig a copy of the removal petition 
stops the State court proceedings; the proposed rule permits the State 
court to continue its proceedings through return of a verdict and up 
to tlie point where a judgment of conviction would be enacted. 

While the committee is generally sympathetic with the goals of the 
proposed rule, it is also sensitive to the implications that this proposed 
rule has for the separation of powers doctrine.'^ The committee be- 
lieves it to be unwise for the Supreme Court to amend congressionally- 
enacted statutes by promulgating rules of procedure through the rule- 
making process. Due regard for a coordinate branch of Government 
would seem to suggest that rule changes wliich re\-erse congressionally- 
enacted policy ought to be accomplished by means of legislation— 
especially here, where the proposed changes raise other prol)lems. 

Some of these other problems are illustrated by the provision of 
proposed Rule 40.1(a) that requires a removal petition to be filed no 
later than "10 days after the arraignment in State court." This con- 
flicts with 28 U.S.C. .section 1446(c), which permits a petition to be 
filed at any time. Changing the filing time raises problems other than 
those related to the separation of powers doctrine. 

Pretrial procedures in State courts are nuite diverse. Tn some States, 
a criminal trial will be concluded within 10 days of arraignment. Thus, 
a defendant might not file a removal petition before tlie State court 
entei-s judgment in his case. It is not clear—either from the proposed 
rule or the Advisory Committee note—what would happen in an in- 
stance where a removal petition was filed within the time allowed (10 
days) but after the State court had entered a judgment of guilty. If 
the removal petition were foimd meritorious, could the case still bo 
removed to Federal court ? If removed, would a trial in Federal court 
be barred by the double jeopardy clause of the Constitution? It seems 
to the committee that the proposed rule does not adequately take into 
account the arraignment and trial procedures in the various States. 
It is important tiiat a procedural rule setting forth a time deadline 
for filing removal petitions bo able to accommodate itself to various 
State procedures. 

"Id. at 18. 
'•The committee notes tbat the Judicial Conference has shown a similar sensitivity 

to the separation of powers doctrine In recnrd to a proposed rule deallnc with iippellatfr 
review of sentences. The Advisory Committee Initially siiKcested that a rule establlahlnir 
procediires whereby a defendant rould seek appellate review of his sentence be proposed 
throueh the nilemnklnB process. Sec Proposefl Rule S.'!.! of the Federal Rules of Criminal 
Procedure (September 1976 draft). Tlic .\dvlsory Committee received objections to that 
proposed new rule on the Rround that the proposed rule was outside of the scope of the 
Supreme Court's authority under the Rules Enabllnn .\rts, Tlie .Tndlrlal Conference re. 
cently forwarded a draft of Rule 35.1 to Congress as a legislative proposal r.Tther than to 
the Supreme Court as a proposed amendment to the Federal Rules of Criminal Procedure. 
See Senate Executive Communication No. 1030 of the 05th Congress. 
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Tlic tlueshold question behind any change in the statutorily-enacted 
policy is whether the present procedures present a serious problem to 
the Federal courts. 

It was questioned during tlie hearings conducted by the Subcommit- 
tee on Criminnl Justice wlietlier removal petitions actually present 
such a problem to the Federal courts tliat any change in procedure is 
required. Eepreseutatives of the Judicial Conference tesiilied before 
the SHhcommittoe on Criminal Justice that it was their impression 
that removal petitions did represent a problem to the Federal courts, 
but tliey had no stati<tic.s available to support this impres.sion. 

In view of the need for additional information about the nature 
and scope of the problem that removal petitions presc-nt to Federal 
courts, and in view of the need for additional information about such 
matters as State court arraignment and trial practices, the commit- 
tee believes it desirable to disapprove the propoSL-d rule and to deal 
separately with removal petition procedures. The cliairman of the 
Subcommittee on Criminnl Jiistice. at the request of that subcommittee, 
has introduced a bill (H.K. 5SG6) upon which the subcommittee can 
act. The provisions of II.R. 5SG6 embody the substance of the proposed 
rule. 
liide 41. Search and Seizure 

A. Proposed Amendment 
Hule 41(c) deals with the issuance of search warrants. The proiX)sed 

amendment would add to the rule a new subdivision providing 
When the circumstances make it reasonable to do so in tlie 

absence of a written atlldavit, a .search warrant may be issued 
upon sworn oral testimony of a person wlio is not in the physi- 
cal presence of a federal magistrate provided the federal 
magistrate is satisfied that probable cause exists for the issu- 
ance of the warrant. 

The new subdivision would specifically authorize the communica- 
tion of such oral testimony "by telephone or other appropriate means." 
Before approving the issuance of a warrant on this basis, the magis- 
trate v.ould have to re(|uire the person requesting the warrant to read 
to liim. verbatim, its contents. If the magistrate approves issuance of 
the warrant, the person requesting it would then have to sign the mag- 
i.sti-ate's name on a copy of it. If a search under this procedure is 
allowed, the copy of the v.arrant in the possession of the person who 
requested it would liave to be returned to the magistrate. 

The Ad\isory Committee note points out tliat the preferred method 
of Kiiulucting a senrcli is with a searcli warrant. The note indicates 
that the rationale for the proposed change is to encourage Federal 
law enforccmeiit officers to seel: search warrants in situations when 
they might otherwise conduct warrantless searclies. "Federal law en- 
fortenient ofiicers are not infrequently confronted with situations in 
which the circumstances are not suiliciently 'exigent' to justify the 
.scrioi'.r. t'.ep of conducting a warrantless search of private premises, 
but yet there exists a significant poisibility that critical evidence would 
be lost in the time it would take to obtain a searcli warrant by tradi- 
tional means." -" 

» Advisory Committee note to proposed amendment to Rule 41(c), H. Doc. No. 94-4M, 
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B. Legislative Action 
Section 2(e) of H.R. 5864 disapproves the proposed amendment to 

Piiile 41(c). 
The committee approves the goal of encourao;in{j Federal law en- 

foivcmeiit officers to seek search warrants in situations where they 
miirlit; otherwise condnct warrantless searches. As the Supreme Court 
has observed. '"It is a cardinal rule that, in seizing goods and articles, 
law enforcement agents must secure and use search w.irrants whenever 
I'easonably practicable." Trupiano v. United Sfates, 334 U.S. 609, 705 
(1018), quoted with approval in Chimel v. Califomi-a, 395 U.S. 752. 
75R (IpfiO). 

During its hearings, the STibcommittee on Criminal Justice received 
obje'^tions to the proposed amendment on the ground that it would 
not have the intended result of encouraging the use of warrants. It 
was as-orted that the telephone warrant procedure would instead be 
used in lieu of the pi-esent procedure, where the person seeking the 
warrant must pei'sonally appear before the magistrate." 

The committee is concerned that any telephone search warrant proce- 
dure actually encourage the obtaining of warrants and discourage 
resort to warrantless searches. A search warrant is an important safe- 
guard of a person's fourth amendment protection from "unreasonable 
searches and seizures." 

The procedure incident to securing a wari-ant—wliich in- 
volves balancing the need for police intrusion against the 
individual's right to be secure in his person, property, and 
effects—is designed to ensure that only after a judicial con- 
sideration will a search be allowed. The determination of 
probable cause, the evaluation of relevant facts by a detached 
and impartial magistrate, is the key element in the protec- 
tion of individual privacy against invasions by public offi- 
cials. This review represents the only practical opportunity 
ta jnevent unreasonable police intrusions before they take 
place. 

"Note, "Oral Search "Warrants: A New Standard of Warrant Avail- 
ability," 21 UCLA Law Review 691, 691-92 (1973) (footnotes 

•omitted). 
Two States—Arizona and California—presently have statutes that 

provide procedures for olitaining a search warrant by telephone.=^ 
The procedures in those States differ somewhat from the prwedure 
established by the proposed amendment to Rule 41(c). In the time 
available to it. the Subcommittee on Criminal Justice was unable to 
obtain complete information about the experiences of those States 
with telephone search warrant procedures—what technological prob- 
lems they have encountered; whether and under what circumstances 
the teIci)!ione warrant procedures have proven beneficial; and whether 
those procedures have led to a reduction in the number of warrantless 
seaicJic- or instead have been used in lieu of tlie traditional procedure 
for obtaining a search warrant. 

In disapproving the proposed amendment, tjie committee docs not 
neces.^arijy disapprove of the concept of telephone search warrants. 

^ SPP statement of Pbylls Skloot Bambcrger on behalf of tlie Legal Aid Society of 
New York. 

">.\rlznra Rev. Stat. Ann. gees. 1.3-1444(c). 13-1445(c) (1973 Suppl.) : California Penal 
Code sees. 152C(b), 1528(b) (1974 West Suppl.). 
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It believes tliat the concept merits fiirtlier study and consideration. A 
Federal procedural rule in this area oiigiit to be. drafted in light of the 
experience in States tliat have siicli procediux^s. The riiairnian of the 
Siibconiniittce on Criminal Justice, at the request of that subcoir.mit- 
tee. lias introduced a bill (ILK. oSi;.")) to serve as a legislative vehicle 
for furtiier study and consideration of telephone searcii warrant pnwe- 
dnres. The bill, which embodies the substance of the proposetl aiiiend- 
nicnt, will be tlie subject of hearings by the subconuiuttee .starting 
in late April. 

Section 3 

Section 3(a) of li.R. 5864 provides that the effective date of sec- 
tion 1 of the bill is the date of enactment of the legislation, and the 
ell'ective date of section 2 is October 1, 107T. Thus, the amendments 
that the bill disapproves will not go into etfect at all. Those amend- 
ments that arc approved, either as written or with modifications, will 
take eil'ect on October 1, 1D77. Changing the etl'cctive date from 
August 1, 1077. which is the date presently provided for by Public 
Law 94-.'y-!0, to October 1. li)77, will give the legal community at least 
(it) days to learn about the changes the legislation makes in the pro- 
posed amendments. 

COST 

Pursuant to clause 7, rule XIII, of the Rules of the House of Eep- 
JTsentatives, the committee estimates that no new cost to the L'nited 
States is entailed by H.R. 5864. 

NEW BUDGET AtrTHORITT 

Xo statement on this legislation has been received from the House 
Committee on Government Operations. 

INFLATION  IJIPACT  8TATESIENT 

H.R. 5864 will have no foreseeable inflationai-y impact on prices or 
costs in the operation of the national economy. 

The committee makes no oversight findings. 

COMjnTTEE  VOTE 

H.R. 5864 was reported out of committee on Tuesday, April 5. by 
voice vote. Twenty-three members of the committee were present. 
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ADDITIONAL VIEWS OF MR. WIGGINS TO IT.R. 586i 

Although supporting H.R. 5864, I must disagree with its approach 
to Rule G(e) in section 2(a) (1). By disapproving tlie Supreme Court's 
proposed amendment the bill preserves a certain measure of uncer- 
tainty of application Avhich lias arisen regarding it. 

The Supreme Court, in the amendment proposed, attempted to 
make it clear that Attorneys for the Government in the performance 
of their duties with a grand jury, possess the authority to utilize the 
services of other govermnent employees. Indeed, it can be no other 
way. 

Federal crimes are "investigated" by the FBI, the IRS, or by 
Treasury agents, and not liy government jirosecutors or the citizens 
who sit on grand juries. Federal agents gather and present informa- 
tion relating to criminal behavior to prosecutors who analyze and 
evaluate it and present it to grand juries. Often the prosecutors need 
the assistance of the agents in evaluating evidence. Also, if further 
investigation is required during or after grand jury proceedings, or 
even during the course of criminal trials, the Federal agents must do 
it. There is no reason for a barrier of secrecy to exist between the 
facets of the criminal justice system which we all depend on to enforce 
the criminal laws. 

T!ie parameters of the authority of an attorney for the government 
to disclose grand jury information in the course of performing his 
own duties is not defined by Rule 6. However, a commonsense inter- 
pretation prevails, permitting "Representatives of other government 
agencies actively assisting United States Attorneys in a grand jury 
investisration . . . access to grand jury material in the performance 
of their duties." U.S. v. Evans. 526 F. 2d 701 (5th Cir. 1976). See also 
U.S. V. Hoffa. .349 F. 2d 20, 43 (6th Cir. 1965); U.S. v. U.S. District 
Court. 238 F 2d 713 (4th Cir. 1975) cert, den., suh n/nri. Valley Bell 
Dnh^V Co. V. U.S.. 352 U.S. 981; U.S. v. Culver, 224 F. Supp. 419, 432 
(D. Md. 1963); U.S. v. Anzelmo, 319 F. Supp. 1106, 1116 (E.D. La. 
1970). 

In the course of considering H.R. 5864, U.S. Attorneys and the 
Justice Department were surveyed as to their perception of current 
practice regarding grand jury disclosures. Although the view was not 
strictly uniform, there was general agreement that disclosures at least 
to criminal investigative agents and other divisions within the Justice 
Department were permissible without court order. Yet projected 
against this current practice, and the weight of cavSe law, is the anoma- 
lous language of Rule 6(e) itself. 

Considering whether a motion to quash a grand jury subpoena was 
appe-alable, Mr. Justice Frankfurter applied a rationale particularly 
relevant to any discussion of proper grand jury functioning. 

The duration of its [the grand jury's] life, frequently short, 
is limited by statute. It is no less important to safeguard 

(18) 
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against undue interruption the inquiry instituted by a grand 
jury than to protect from delay the progress of the trial after 
an nidictinent has been found. Opjxirtunity for obstructing 
tiic "orderly progress' of investigation should no more be eu- 
couraiicd in one case tlian in the other", Vohhledkk v. U.S.. 
309 U.S. 323,327 (1940). 

Clarifying Kule 6(e) without '•obstructing the 'orderly progress* 
of investigation" requires examination of the justification for the 
policy of grand juiT secrecy, since this policy lias been urged against 
investigative disclosures. JR. Simplot Co. v. U.S. District Court for 
the District of Idaho, Nos. 76-1893, 76-199r>, decided November 12, 
1976, (9th Circuit). 

The traditional reasons for grand jury secrecy were stated in U.S. 
V. Amazon Industrinl Chemical Corporation, 55 F.2d 254. 261 (D. 
Md. 1931) : 

(1) to prevent the escape of those whose indictment may 
be coiitemplated; (2) to msure the utmost freedom to the 
grand jury in its deliberations, and to prevent persons subject 
to indictment or their fi'iends from importuning the grand 
jurors; (3) to prevent subornation of perjuiy or tampering 
with the witnesses who may testify before the grand juiy and 
later appear at the trial of tliose indicted by it; (4) to en- 
courage free and untrammeled disclosures by persons who 
have infonnation with respect to the commission of crimes; 
C5) to protect the innocent accused who is exonerated from 
disclosure of tlie fact tliat lie has been under investigation, 
and from the expense of standarding trial where there was 
no probability of guilt. 

Xevertheless it is recognized that secrecy yields "when its strict nppli- 
c'ition would defeat the ends of jvistice". U.S. v. Rose. 215 F.2d G17 
(3d Cir. 1054). Is not the "orderly progress of investigation" one of 
the "ends of justice" apt to be defeated by strict application of secrecy 
against criminal investigative disclosures? How would public policy 
or ^'lA- traditioTial I'onsons for secrecy Ho thus spi-vcd ? 

Grand juries, of course, m.ay not be used to directly promote or 
investigate civil or administrative actions. However, it neither pre- 
vents that abuse nor allows from any of the above articulated reasons 
for grand jury secrecy, to inhibit disclosures to federal crimrmd in- 
TP!^1)n(itife personnel assisting the grand jury. Nor does it serve tiieso 
goals to intei-pose tlie court as a referee between the grand jury and 
its ci-iminnl investigative support. As has been pointed out, the court's 
proper role comes only at a later stage to prevent civil misuse: 

While we hold that the district coui-t cannot properly inter- 
fere with the action of the grand jury in turning over to third 
persons, i'T^lu'ling ti-en^urv asrents. voluminous recorrls and 
accounts for the sole purpose of examination and report to 
the grand jury, as an assistance to it, we also hold that per- 
sons, nonmembers of the gr.T.nd jury thus having access to said 
records, and documents, have no right to use them for any 
purpose whatsoever except to assist the grand jun- in its 
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•work. In re Api-il 1056 Term Grand Jury, 2^9 F.2d 263 (7th 
Cir. 1956). 

Therefore, we propose that the existinjr langfuajre of Rule 6(p) be 
nmended by deleting its first sentence and inserting in its place the 
following two: 

Disclosure of matters occurring before tlie grand jury other 
than it delebrations and the vote of any juror may be made 
to tlie attorneys for the government for use in the perform- 
ance of their duties, and to such other government personnel 
as are necessary to assist attorneys for the goveriunent in tlio 
performance oiF such duties. For the purposes of this subdivi- 
sion, "other government personnel" means employees of the 
Department of Justice, or eniploj-ees of other goveriuucntal 
agencies who, by law, investigate violations of the Federal 
criminal law. 

This would limit the assistance available as a matter of course to 
the gi'and jury to Federal criminal investigative personnel. It would 
not prevent the jury from seeking further assistance from purelj' civil 
investigative or administrative [)erKonnel pursuant to the court order 
required in the second sentence of the existing rule. 

The danger in leaving Rule 6(e) in its present state of uncertainty 
was demonsratcd by a recent Nintli Circuit decision, wliicli asserts 
". . . the Government must show the necessity [to the Court] for each 
particular person's aid rather than showing merely a general necessity 
for assistance, exi)ert or otherwise." Slmj>lot. supra, (slip opinion, p. 
9). Relying in great part upon an article entitled Achnhi/'sfraflve 
Agency Acco^s to Grand Jury Materials (To Columbia Law Review 
162 (1975) )the court in Simplot spreads this re(iuired showing M-ith 
such a broad and dripping brush as to reach beyond t!ie bordoi's of 
the problem. However salutary this may seem when appliecl to admin- 
i.strative agencies and civil investigative personel. it is a propiiylaxis 
both unwarranted and disruptive when grand jui-y disclosure is made 
to criminal investigative personnel since it impedes the grand jury's 
very purpose. 

No useful purpose is served by foregoing this opportunity to clarify 
a rule so temptingly vague. Leaving the matter for courts to "flush 
out" at their individual will or whim merely deepens the uncertainty. 

CHARLES E. "\\'IGOIXS. 
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AMENDMENTS TO 
FEDERAL RULES OF CRIMINAL PROCEDURE 

MONDAY, APRIL 26, 1976 

ORDERED: 

1. That the Rules of Criminal Procedure for the 
United States District Courts be, and they hereby are, 
amended by including therein Rule 40.1 and amendments 
to Rules 6(e), 6(f), 23(b), 23(c), 24(b), 41(a), 41(c), 
and 60(b) as hereinafter set forth: 

Rule 6. The grand jury. 
* * « • * 

(e) Secrecy of proceedings and disclosure.—Disclosure 
of matters occurring before the grand jury other than 
its deliberations and the vote of any juror may be made 
to the attorneys for the government for use in the per- 
formance of their duties. For purposes of this sub- 
division, "attorneys for the government" includes those, 
enumerated in Rule 54(c); it also includes such other 
government personnel as are necessary to assist the 
attorneys for the government in the performance of 
their duties. Otherwise a juror, attorney, interpreter, 
stenographer, operator of a recording device, or any 
typist who transcribes recorded testimony may disclose 
matters occurring before the grand jury only when so 
directed by the court preliminarily to or in connection 
with a judicial proceeding or when permitted by the 
court at the request of the defendant upon a showing 
that grounds may exist for a motion to dismiss the indict- 
ment because of matters occurring before the grand jury. 
No obligation of secrecy may be imposed upon any per- 

il) 



290 

2 BUIiES  OF  CRIMINAL  PROCEDURE 

son except in accordance with this rule. The federal 
magistrate to whom an indictment b returned may 
direct that it shall be kept secret until the defendant is 
in custody or has been released pending trial. There- 
upon the clerk shall seal the indictment and no person 
shall disclose the finding of the indictment except when 
necessary for the issuance and execution of a warrant or 
summons. 

(/) Finding and rettim of indictment.—^An indict- 
ment may be found only upon the concurrence of 12 or 
more jurors. The indictment shall be returned by the 
grand jury to a federal magistrate in open court. If a 
complaint or information is pending against the defend- 
ant and 12 jurors do not concur in finding an indictment, 
the foreman shall so report to a federal magistrate in 
writing forthwith. ' 

Rule 23. Trial by jury or by the court. 
* * * • • 

(6) Jury of less than twdve.—Juries shall be of 12 
but at any time before verdict the parties may stipulate 
in writing with the approval of the court that the jury 
shall consist of any number less than 12 or that a valid 
verdict may be returned by a jury of less than 12 should 
the court find it necessary to excuse one or more jurors 
for any just cause after trial commences. 

(c) Trial without a jury.—In a case tried without a 
jury the court shall make a general finding and shall in 
addition, on request made before the general finding, 
find the facts specially. Such findings may be oral. If 
an opinion or memorandum of decision is filed, it will 
be sufficient if the findings of fact appear therein. 

Rule S4. Trial jurors. 
* * • * *   ' 

(6) Peremptory challenges. 
{1) Number of challenges. 
(A) Capital cases.—^If the offense charged is punish- 

able by death, each side is entitled to 12 peremptory 
challenges. 
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(B) Felony cases.—If the offense charged is punish- 
able by imprisonment for more than one year, each side 
is entitled to 5 peremptory challenges. 

(C) Misdemeanor cases.—If the offense charged ia 
punishable by imprisonment for not more than one year 
or by fine or both, each side is entitled to 2 peremptory 
challenges. 

(J?) Relief from limitations. 
(A) For cause.—For good cause shown, the court may 

grant such additional challenges as it, in its discretion, 
believes necessary and proper. . 

(B) Multiple defendants.—If there is more than one 
defendant the court may allow the parties additional 
challenges and permit them to be exercised separately or 
jointly. 

(C) Time for making motion.—A motion for relief 
under (b)(2) shall be filed at least 1 week in advance 
of the first scheduled trial date or within such other 
time 83 may be provided by the rules of the district 
court. 
Rule 40.1. Removal from state court. 

(a) Time for filing.—A petition for removal of a crimi- 
nal prosecution from a state court to a United States 
district court shall be filed in the district court for the 
federal judicial district in which the state prosecution is 
pending. Such petition shall be made not later than 10 
days after the arraignment in state court except that lot 
good cause shown the United States district court may 
enter an order granting the petitioner leave to file the 
petition at a later time. 

(6) Number of petitions.—A petition for removal of 
a state criminal prosecution to a United States district 
court must include all grounds for such removal. A 
failure to state grounds which exist at the time of the 
filing of the petition shall constitute a waiver of such 
grounds, and a second p>etition may be filed only on 
grounds not existing at the time of the original petition. 
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For good cause shown, the United States district court 
may grant relief from the limitation of this subdivision, 

(c) Proceedings.—^The filing of a petition for removal 
shall not prevent the state court in which prosecution is 
pending from proceeding further, except that a judgment 
of conviction shall not be entered unless the petition is 
first denied. 

(1) The district court to which the petition is di- 
rected shall examine it promptly. If it clearly appears 
on the face of the' petition and any exhibits annexed 
thereto that the petition for removal should not be 
granted, the court shall make an order for its summary 
dismissal. 

(2) If the district court does not order Uie summary 
dismissal of the petition, it shall order an evidentiary 
hearing to be held promptly and after such hearing shall 
make such disfKisition of the petition as justice shall re- 
quire. If the district court determines that the petition 
flliall be granted, it shall so notify the state court in 
which prosecution is pending, which shall proceed no 
further. 

Rule ^1. Search and seizure. 
(a) Authority to issue vforrarU.—^A search warrant au- 

thorized by this rule may be issued by ~a federal magis- 
trate or a judge of a state court of record within the dis- 
trict wherein the property sought is located, upon request 
of a federal law enforcement officer or an attorney for 
the government. 

* • •    ' , ' • • 
(c) Issuance and contents. 
(1) Warrant upon affidavit.—^A warrant shall issue 

only on an affidavit or affidavits sworn to before the 
federal magistrate or state judge and establishing the 
grounds for issuing the warrant. If the federal magis- 
trate or state judge is satisfied that grounds for the ap- 
plication exist or that there is probable cause to believe 
that they exist, he shall issue a warrant identifying the 
property and naming or describing the person or place 
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to be searched. The finding of probable cause may be 
based upon hearsay evidence in whole or in part. Be- 
fore ruling on a request for a warrant the federal magis- 
trate or state judge may require the afiBant to apf>ear 
personally and may examine under oath the affiant and 
any witnesses he may produce, provided that such pro- 
ceeding shall be taken.down by a court reporto* or re- 
cording equipment and made part of the affidavit. The 
warrant shall be directed to a civil officer of the United 
States authorized to enforce or assist in enforcing any law 
thereof or to a persoti so authorized by the Presidmt 
of the United States. It shall command the officer to 
search, within a specified p>eriod of time not to exceed 10 
days, the person or place named for the property speci- 
fied. The warrant shall be served in the daytime, unless 
the issuing authority, by appropriate provision in the 
warrant, and for reasonable cause shown, authorizes its 
execution at times other than daytiine. It shall desig- 
nate a federal magistrate to whom it shall be returned. 

(2) Warrant upon oral testimony.—When the circum- 
stances make it reasonable to do so in the absence of a 
written affidavit, a search warrant nuiy be issued upon 
sworn oral testimony of a person who b not in the physi- 
cal presence of a federal magistrate provided the federal 
magistrate is satisfied that probable cause exists for the 
issuance of the warrant. The swcxn oral testimony may 
be communicated to the magistrate by telephone or other 
appropriate means and shall be recorded and transcribed. 
After transcription the statement must be certified by the 
magistrate and filed with the court. This statement shall 
be deemed to be an affidavit for purposes of this rule. 

(A) Method of isstumce.—^The grounds for issuance 
and the contents of the warrant shall be those required 
by subdivision (c)(1) of this rule. Prior to approval of 
the warrant, the magistrate shall require the federal law 
enforcement officer or the attorney for the government 
who is requesting the warrant to read to him, verbatim, 
the contents of the warrant. The magistrate may di- 
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rect that specific modifications be made in the warrant. 
Upon approval, the magistrate shall direct the federal 
law enforcement ofl&cer or the attorney for the govern- 
ment who is requesting the warrant to sign the magis- 
trate's name, on the warrant. This warrant shall be 
called a duplicate original warrant and shall be deemed 
a warrant for purposes of this rule. In such cases, the 
magistrate shall cause to be made an original warrant. 
The magistrate shall enter the exact time of issuance of 
the duplicate original warrant on the face of the original 
warrant. 

(B) Retwn.—Return of the duplicate original warrant 
and the original warrant shall be in conformity with sub- 
division (d) of this rule. Upon return, the magistrate 
shall require the person who gave the sworn oral testi- 
mony establishing the grounds for issuance of the war- 
rant, to sign a copy of it. 

Rule SO. Calendars; plans for prompt disposition. . 
• .      • • • . • 

(6) Plans for achiemng prompt disposition of criminal 
cases.—^To minimize undue delay and to further the 
prompt disposition of criminal cases, each district court 
shall conduct a continuing study of the administration of 
criminal justice in the district court and before United 
States magistrates of the district and shall prepare plans 
for the prompt disposition of criminal cases in accordance 
with the provisions of Chapter 208 of Title 18, United 
States Code. 

2. That the foregoing amendments and addition to 
the rules of procedure shall take effect on August 1, 
1976, andshall govern all criminal proceedings thereafter 
commenced and, insofar as just and practicable, in pro- 
ceedings then pending. 

3. That THE CHIEF JUSTICE be, and he hereby is, 
authorized to transmit to the Congress the foregoing 
amendments and addition to the Rules of Criminal Pro- 
cedure in accordance with the provisions of Title 18, 
United States Code, Sections 3771 and 3772. 
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Excerpt from the Report of the Committee on 
Rules of Practice and Procedure to the Judicial 
Conference of the U.S. 

PROPOSED AMENDMENTS TO THE FED- 
ERAL RULES OF CRIMINAL PROCEDURE 

1 

Rule 6. The Grand Jury 
* * * 

2 (e) SECRECY OF PROCEEDINGS AND DISCLO- 
3 SURE. Disclosure of matters occurring before 
4 the grand jury other than its deUberations and 
5 the vote of any juror may be made to the at- 
6 tomeys for the government for use in the per- 
7 fonnance of their duties. For purposes of this 
8 subdivision,  "attorneys for the government" in- 
9 dudes those enumerated in rule 64(c); it also 

10 includes such other government personnel as are 
11 necessary to assist Uie attorneys for the govern- 
12 meni in the performaruie of their duties. Otherwise 
13 a  juror,   attorney,   interpreter,   stenographer, 
14 operator of a recording device, or any tjrpist 
15 who transcribes recorded testimony may dis- 
16 close matters occurring before the grand juiy 
17 only when so directed by the court preliminarily 
18 to or in connection with a judicial proceeding 
19 or when permitted by the court at the request 
20 of the defendant upon a showing that grounds 
21 may exist for a motion to dismiss the indictment 
22 because of matters occurring before the grand 
23 jury. No obligation of secrecy may be imposed 
24 upon any person except in accordance with this 
25 rule. The federal magistrate to whom an indict- 

7 
(7) 
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26 ment is returned ee«rt may direct that a» indict • 
27 mcnt it shall be kept secret until the defendant 
28 is LQ custody or has gives he^ been released 
29 pending trial.  Thereupon  the  clerk  shall  seal 
30 the indictment and no person shall disclose the 
31 jfinding of the indictment except when necessary 
32 for the issuance and execution of a warrant or 
33 summons. 
32 (f) FINDING AND RETURN OF INDICTMENT. An 
33 indictment may be foimd only upon the con- 
34 currence of 12 or more jurors. The indictment 
35 shall be returned by the grand jury to a fodge 
36 federal magistrate in open court. If %be dcfopdoint 
37 ie m custody er has ^veft ha^ a complaint or 
38 information  is  pending  against  the  defendant 
39 and 12 jurors do not concur in finding an in- 
40 dictment, the foreman shall so report to 4he 
41 eetirt a federal magistrate in writing forthwith. 

ADTISOET CoioinTEE NOTE - 

(Rule 6) 

The proposed definition of "attorneys for the government" 
in subdivision (e) is designed to facilitate an increasing need, 
on the part of government attorneys, to make use of outside 
expertise in complex litigation. The phrase "other govern- 
ment personnel" includes, but is not limited to, employees of 
administrative agencies and government departmenta 

Present subdivision (e) provides for disclosure "to the 
attorneys for the government for use in the performance of 
their duties." This limitation is designed to further "the long 
established policy that maintains the secrecy of the grand, 
jury in federal courts." United States v. Procter and Oamhle 
Co., 356 U.S. 677 (1958). 

As defined in rule 54(c), " 'Attorney for the government' 
means the Attorney Greneral, an authorized assistant of the 
Attorney Greneral, a United States Attorney, an authorized 
assistant of a United States Attorney and when applicable 
to cases arising under the laws of Guam * • •." The limited 
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nature of this definition is pointed out in In re Chamd Jury 
Proceedings, 309 F. 2d 440 (3d Cir. 1962) at 443: 
Tbe term attorneys for the government Is restrictlTe in its applica- 
tion. * * * If It had been Intended that the attorneys for tbe admin- 
istratlTe agencies were to hare free access to matters occurring before 
a grand Jury, tbe role would bare so provided. - 

The pi-oposed amendment reflects the fact that there is 
often government personnel assisting the Justice Department 
in grand jury proceedings, la. In re Orand Jury Inoeatiga- 
tion of WtUiam H. Pftavmer & Sons, Inc., 53 F.R.D. 464 
(E.D. Pa. 1971), the opinion quoted the United States 
Attorney: 
It ts absolutely necessary In grand Jury investigations Involving anal- 
ysis of books and records, for tbe govemmmt attorneys to rely upon 
investigative personnel (from the government agencies) for assistance. 

See also 8 J. Moore, Federal Practice f6.05 at 6-28 (2d ed. 
Cipe8,1969): 
Tbe rule [6(e)] has presented a problem, however, with req>ect to 
attorneys and nniattomeys who are assisting In preparation of a case 
for the grand Jury. • • • These assistants often cannot properly per- 
form their work without having access to grand Jury minutes. 

Although case law is limited, the trend seems to be in the 
direction of allowing disclosure to government personnel 
who assist attorneys for the government in situations where 
their expertise is required. This is subject to the qualification 
that the matters disclosed be used only for the purposes of 
the grand jury investigation. The court may inquire as to the' 
good faith of the assisting personnel, to ensure that access 
to material is not merely a subterfuge to gather evidence un- 
attainable by means other than the grand jury. This ap- 
proach was taken in In re Orcmd Jury Investigation of 
William H. PfUmmer <& Sans, Inc., 63 F JI.D. 464 (E.D. Pa. 
1971); In re April 1966 Term Orcmd Jury, 239 F. 2d 263 
(7th Cir. 1956); Uiuted States v. Amelimo, 319 F. Supp. 
1106 (D.C. La. 1970). Another case. Application of Kelly, 
19 F.R.D. 269 (S.D.N.Y. 1966), assumed, without deciding, 
that assistance given the attorney for the government by 
IRS and FBI agents was authorized. 

The change at line 27 reflects the fact that under the Bail 
Reform Act of 1966 some persons will be released without 
requiring bail. See 18 U.S.C. §§ 3146, 3148. 
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Under the proposed amendment to rule 6(f), an indict- 
ment may be returned to a federal magistrate. ("Federal 
magistrate" is defined in rule 54(c) as including a United 
States magistrate as defined in 28 U.S.C. § 631-639 and a 
judge of the United States.) This change will foreclose the 
possibility of noncompliance with the Speedy Trial Act 
timetable because of the nonavailability of a judge. Upon the 
effective date of certain provisions of the Speedy Trial Act 
of 1974, the timely return of indictments will become a mat- 
ter of critical importance; for the year commencing July 1, 
1976, indictments must be returned within 60 days of arrest 
or summons, for the year following within 45 days, and 
thereafter within 30 days. 18 U.S.C. §§ 3161(b) and (f), 
3163(a). The problem is acute in a one-judge district where, 
if the judge is holding court in another part of the district, 
or is otherwise absent, the return of the indictment mu5;t 
await the later reappearance of the judge at the place where 
the grand jury is sitting. 

A corresponding change has been made to that part of 
subdivision (f) which concerns the reporting of a "no bill," 
and to that part of subdivision (e) which concerns keeping 
an indictment secret. 

The change in the third sentence of rule 6(f) is made so 
as to cover all situations in which by virture of a pending 
complaint or information the defendant is in custody or 
released under some form of conditional release. 

Rule 23. Trial by Jury or by the Court 

• • •        ' 

1 '   (b) JURY OF LESS THAN TWELVE. Juries 
2 shall be of 12 but at any time before verdict 
3 the parties may stipulate in writing with 
4 the approval, of the court that the jury shall 
5 consist of any number less than 12T or that 
6 a valid verdict may he returned by a jury of 
7 less than 12 should the court find it neces- 
8 sary to excuse one or more jurors for any 
9 just cause after trial commences. 
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10 (c)  TRIAL WITHOUT A JURY. In a case 
11 tried without a jury the court shall make a 
12 general finding  and  shall  in  addition,  on 
13 recjuest made before the general finding, find 
14 the  facts  specially.  Such findings  may  he 
15 oral. If an opinion or memorandum of deci- 
16 sion is filed, it will be sufficient if the find- 
17 ings of fact appear therein. 

ADVISORY COMMITTEE NOTE 

(Rule 23) 

The amendment to subdivision (b) makes it clear that the 
parties, with the approval of the court, may enter into an 
agreement to have the case decided by less than twelve jurors 
if one or more jurors are unable or disqualified to continue. 
For many years the Eastern District of Virginia has used a 
form entitled, "Waiver of Alternate Jurors." In a substantial 
percentage of cases the form is signed by the defendant, his 
attorney, and the Assistant United States Attorney in ad- 
vance of trial, generally on the morning of trial. It is handled 
automatically by the courtroom deputy clerk who, after 
completion, exhibits it to the judge. 

Tliis practice would seem to be authorized by existing rule 
23(b), but there has been some doubt as to whether the 
pi«trial stipulation is effective unless again agreed to by a 
defendant at the time a juror or jurors have to be excused. 
See 8 J. Moore, Federal Practice ^f 23.04 (2d. ed. Cipes, 
1969); C. Wright, Federal Practice and Procedure: Criminal 
§ 373 (1969). The proposed amendment is intended to make 
clear that the pretrial stipulation is an effective waiver, which 
need not be renewed at the time the incapacity or disqualifi- 
cation of the juror becomes known. 

In view of the fact that a defendant can make an effective 
pretrial waiver of trial by jury or by a jury of twelve, it 
would seem to follow that he can also effectively waive trial 
by a jury of twelve in situations where a juror or jurors 
cannot continue to serve. 

As has been the practice under rule 23(b), a stipulation 
addressed to the possbility tliat some jurors many later be 
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excused need not be open-ended. That is, the stipulation may 
be conditioned upon the jury not being reduced below a 
certain size. See, e.g., Williams v. United States, 332 F.2d 36 
(7th Cir. 1964) (agreement to proceed if no more than 2 
jurors excused for illness); Rogers v. United States, 319 F.2d 
5 (7th Cir. 1963) (same). 

Subdivision (c) is changed to make clear the deadline for 
making a request for findings of fact and to provide that 
findings may be oral. The oral findings, of course, become a 
part of the record, as findings of fact are essential to proper 
appellate review on a conviction resulting from a nonjury 
trial. United States v. Livingston, 469 F.2d 797 (3d Cir. 
1972). 

The meaning of current subdivision (c) has been in some 
doubt because there is no time specified within which a 
defendant must make a "request" that the court "find the 
facts specially." See, e.g., United States v. Rivera^ 444 FAi 
136 (2d Cir. 1971), where the request was not made until 
the sentence had been imposed. In the opinion the court said: 
Thli situation might have raised tbe iiiter«0tii« and apparently 
nndecided question of witen a request for findings under Fed. R. Grim. 
P. 28(c) is too late, since Rivera's request was not made until the day 
after sentence was imposed. See generally Benehwiok v. United States, 
297 F. 2d 830. 335 (9th Cir. 1961); Vnited States v. Morris, 28S F. 2d 
694 (7th Cir. 19»). 

* * « Rale 24. Trial Jurors 
1 (b)  PEREMFTORT CHALLENGES. U tbe eiFesse 
2 chaFgcd is puniohable hy death, ea«b side is 
3 entitled te 20 pepcmptogy chaUongoo. M ^e 
4 offcnae charged is puniohal^ hy ImprioonBawtt 
5 ier more thoin e»e year, ^e govcFnm^tt is 

'6 entitled te % peremptopy ehallengeo cAd the 
7 defondoint er defendants jeiatly te 40 poFemp- 
8 teiy   ehallengeo.   H  ^te   e^Pesee   ohafged   is 
9 punishable   hy   impFisonincnt   fer   set  mere 

11   entitled te 3 peFemptoiy ehallengeo. M ^eve 



301 

13 

RULES  OF  CRIMINAL  PROCBDCRE 13 

13 allow   ^  dGfondanto   additional   peremptory 
14 ohallcngeo ftftd permit them t© fee exoreiocd 
15 ecpagatoly  ©f  jointly. 
16 (1) NUMBER OF CHALLENGES. 

17 (A) CAPITAL   CASES.  If the   offense   charged 
18 is punishable by death, each side is entitled to 
19 12 peremptory challenges. 
20 (B) FELONY   CASES.   If the   offense charged 
21 is punishable by imprisonment for more than one 
22 year, each side is entitled to 5 peremptory chal- 
23 lenges. 
24 (C)  MISDEMEANOR   CASES.   If   the   offense 
25 charged is punishable by imprisoranent for not 
26 more than one year or by fine or both, each side is 
27 entitled to 2 peremptory challenges. 
28 (2) RELIEF FROM LIMITATIONS. 

29 (A) FOR CAUSE. For good cause shown, the 
30 c<mrt may grant such additional challenges as it, 
31 in its discretion, believes necessary and proper. 
32 (B) MULTIPLE DEFENDANTS. If there is more 
33 thun one defendant the court may allow the 
34 parties additional challenges and permit them 
35 to be exercised separately or jointly. 
36 (C) TIME FOR MAKING MOTION. A motion for 
37 reliff under (bX2) sfiall be filed at least 1 week 
38 in advance of the first scheduled trial date or 
39 within stich other time as may be provided by (he 
40 rules of the district court.. 

AovisoRT Ck)HurrrEE NOTE 

(Rule 24) .     .   •. • 

Subdivision (b) (1) is revised to reduce the number of per- 
emptory challenges available to each side and to give both 
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defense and the government an equal number of peremptory 
challenges. 

At the October 1971 session of the Judicial Conference, the 
Conference, upon the recommendation of its Committee on 
the Operation of the Jury System, adopted the following 
resolution: 

The Judicial Conference of the United States refers to the Committee 
on the Rules of Practice and Procedure for its favorable consideration 
the recommendation of the Committee on the Operation of the Jury 
System that Rule 24(b) l>e amended to fix the number of peremptorj 
challenges in capital cases at twelve for each side, in other felony 
cases at five, and in misdemeanors at two, and for good cause shown, 
to Krant such additional diallenges as the court in its discretion shall 
permit 

The report of the Committee on the Operation of the Jury 
System said: j . . . 

The practice of permitting a large number of peremptory challenges 
In criminal cases has been criticized as contrary to the cross-sectional 
policies of the Jury Selection and Service Act of 196& Revision of the 
applicable provision, Rule 24(b) of the Federal Rules of Criminal 
Procedure, was proposed as early as 1962 in a Preliminary Draft of 
Proposed Amendments to the Rules of Criminal Procedure circulated 
to bench and bar by the (Committee on Rules of Practice and Proce- 
dure. AJtbough the proposal was not adopted at that time, Congress, 
in the 1968 Jury Act, has since declared it the exinress policy of the 
United States that all litigants "shall have the right to grand and 
petit Juries selected at random from a fair cross section of the com- 
munity In the district or division wherein the court convenes." 28 
U.S.C. (1861. Reconsideration of the question therefore appears 
appropriate. 

The Committee recognizes the value of peremptory challenges in 
assuring a fair trial, particularly in the unusual case where large 
numbers of the community may have adopted a view on the merits 
of the trial. But to prevent misuse of the peremptory challenge as a 
means of systematic elimination of members of a given group from the 
Jury, the Committee believes that' the number of challenges per- 
mitted in the normal case should be reduced. The Committee also 
notes that a reduction in peremptory challenges would accelerate the 
voir dire procedure and facilitate savings in Juror costs through the 
use of smaller Jury panela The (^mmlttee believes that the needs of 
unusual cases are best served by a discretionary power in the trial 
Judge to grant additional challenges to either side when the appro- 
priate showing is made. 

Hie Committee also was of the consensus that the prosecution and 
the defense should normally be granted an equal number of peremptory 
challenges. At present, the defenm may exercise ten peremptoriea 
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•nd Ihe prosecution only six in non-capital felony cases. L4ttle Justi- 
ttcation for this disparity Is apparent. Proper use of peremptorles by 
the covcmiiient can contribute to a fair trial as effectively as proper 
U.HO b.r tile defendant. The Couiiuittee notes, moreorer, tbat Congress 
hn.'i adopted the principle of equality in Its most recent legislation 
dealing with the question, the District of Columbia Court Reorgani- 
sation Act of 1970. 

In tlic opinion of the Advisory Committee, a reduction in 
tlie number of peremptory challenges is desirable for reasons 
given in tlie report of the Judicial Conference Committee on 
the Operation of the Jury System. Retaining provision for 
peremptory challenges where the offense charged is punish- 
able by death is a recognition that legislation imposing the 
death i)enalty may pass constitutional scrutiny. 

Subdivision (b) (2) gives the court discretion to increase 
the number of challenges and provides for the time •within 
which a motion for relief under subdivision (b) (2) must be 
made. The increase need not result in the same number of 
challenges for each side. 

Rule 40.1. Removal from State Court 

1 (a) TiifE FOR FiLiNO. A petition for removal 
2 of a criminal prosecution from a state court to a 
3 United States district court shaU be filed in ihe 
4 district court for the federal judicial district in 
5 which the state prosecution is pending. Such peti- 
6 tion shall he made within rwt later than 10 days 
7 after the arraignment in state court except that 
8 for good cav^e shown the United States district 
9 court may enter an order granting the petitioner 

10 leave to file the petition at a later time. 
11 (b)   NUMBER  OF  PETITJONS.  A   petition for 
12 removal of a state criminal prosecution to a United 
13 States district court must include all grounds for 
14 such removal. A failure to state grounds which 
15 exist at the time of the filing of the petition shall 
16 constitute a waiver of such grounds, and a second 
17 petition may be fiUd only on grounds not existing 
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18 at the time of the original petition. For good cause 
19 shown, the United States district court may grant 
20 relief from the limitation of this subdivision. 
21 (c) PROCEEDINGS. The filing of a petition for 
22 removal shall not prevent the state court in which 
23 prosecution is pending from proceeding further, 
24 except that a judgment of conviction shall   not 
25 he entered unless the petition is first denied. 
26 (/) The district court to which the petition is 
27 directed shall examine U promptly. If it clearly 
28 appears on the face of the petition and any ex- 
29 hibits annexed thereto that the petition for removal 
30 should not be granted, the court shall make an 
31 order for its summary dismissal. 
32 (S) If the district court does not order the suntr- 
33 mary dismissal of the petition, it shall order an 
34 evidentiary hearing to be held promptly and after 
35 such hearing shall make such disposition of the 
36 petition as justice shall require. If the district 
37 court determines thai the petition shall be granted, 
38 U shall so notify the state court in which prosecu- 
39 tion is pending, which shall proceed no further. 

ADVISOHT C!oMKnTEE NOTB 

(Rule 40.1) 

Proposed rule 40.1 specifies the place and sets the time for 
petitioning for removal of a criminal prosecution from a 
state court. -_ 

The rule is intended to facilitate the orderly and prompt 
disposition of a removal petition filed iii federal court and to 
avoid unnecessary delay in the state proceeding when a 
removal petition is denied. Under the rule, a state proceeding 
must be terminated only when the federal judge signs and 
files an order in the district court granting the removal 
petition. Presently, a removal petition may be filed at any 
time prior to trial, 28 U.S.C. § 1446(c), and the mere filinir 
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of a petition requires a st&> of the state proceeding. When 
such petitions are filed close to the commencement of trial 
in state court, unnecessary delay of the state proceeding 
results in situations where it is determined that there are no 
adequate grounds for granting the petition to remove the 
case to federal court. See, e.g., People of the State of New 
York V. Hordick, 424 F. 2d 697 (2d Cir.), cert denied 898 
U.S. 939, reh. denied 400 U.S. 883 (1970). 

Subdivision (a) requires that the removal petition be filed 
not later than ten days after the arrangement in state court. 
The trend among states is to consolidate pretrial proceed- 
ings. See, e.g.. State ex rel. GoodchUd v. Burke, 27 Wia. 2d 
244,133 N.W. 2d 753 (1965); and State ex rel Baauuusen T. 
Tahash, 272 Minn. 539,141 N.W. 2d 3 (1965). The American 
Bar Association Advisory Committee on Pretrial Proceed- 
ings recommends a single pretrial disposition of issues. 
American Bar Association Standards Relating to Discovery 
and Procedure Before Trial § 5.3, pp. 114-128 (Approved 
Draft, 1970). The proposed rule reflects an effort to act 
consistently with this trend by providing that the petition 
for removal must be made not later than ten days after the 
arraignment in state court, except where for good cause 
shown the district court allows a late filing. Compare ALT 
Study of the Division of Jurisdiction Between State and 
Federal Courts, § 1382(e) and comments at 355 (1969), al- 
lowing for'removal petition at any time before triaL 

Subdivision (b) requires that a petition for removal shall 
include all existing grounds for removal Ordinarily, the 
failure to state in the petition a ground for removal will con- 
stitute a waiver of such ground. A second petition may be 
filed only if the grounds stated therein did not exist at the' 
time of the original petition or for other good cause shown. 
This subdivision reflects the policy of consolidation of pro- 
ceedings and attempts to alleviate the problem of continual 
disruption of state court proceedings by successive petitions 
for removal. See Note, Abuse of Procedure in Removal of 
State Criminal Prosecutions, 6 U. San Francisco L. Rev. 
117,122-123 (1971). 

The Advisory Committee believes that the recommended 
time limit within which a petition, stating all existing 
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grounds for removal, must be filed will not adversely affect 
the substantive rights of defendants. Ten days following 
arraignment should be a sufficient time within which to pre- 
pare a petition, and the rule contains an appropriate safe- 
guard when this is not so. It should also be noted that grounds 
for removal of a criminal prosecution from a state court are 
not broad. See Johnson v. Mississippi^ — U.S. — (1975), 
Georgia v. Rachel^ 384 U.S. 780 (1966), and City of Green- 
wood V. Peacock, 384 U.S. 808 (1966). See also Note, Abuse 
of Procedure in Removal of State Criminal Prosecutions, 6 
U. San Francisco L. Rev. 117,118 (1971). 

Subdivision (c) provides that, pending a decision by the 
federal district court on the petition for removal, the state 
may continue its proceedings short of entering a judgment of 
conviction. This provision is intended to discourage frivo- 
lous petitions when the only puipose is to cause delay and to 
disrupt the state proceeding. The proposal represents a 
change in existing law. See South Carolina v. Moore, 447 
F. 2d 1067 (4th Cir. 1971); Note, Abuse of Procedure in Re- 
moval of State Criminal Prosecutions, 6 U. San Francisco 
L. Rev. 117, 127-128 (1971). In the Moore case the court 
said: 
[I]t has been uniformly held that the state court loses all jnrisdlctloD 
to proceed immediately upon the flllDg of the petition in the federal 
court and a copy in the state court. Under these holdings any pro- 
ceedings in the state court after the filing of the petition and prior to 
a federal remand order are absolutely void, despite subsequent deter- 
mination that the removal petition was IneiTectlTe 

447 F. 2d at 107S 

See ALT, Study of the Division of Jurisdiction Between 
State and Federal Courts, § 1383 and commentary at 357-359 
(1969) ;§ 1383(a): 

After removal is effective, the State court shall proceed no further 
unless the case is remanded, except that if removal is effected while a 
trial is in progress, the trial may be completed in the State court, 
and judgment thereafter entered if the case Is remanded. 

Subdivision (c) goes further than the American Law In- 
stitute proposal and provides that there is no bar to the state 
continuing its proceedings pending a decision by the United 
States district court to grant the petition for removal. Con- 
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frast Civil removal pioceedings, 28 U.S.C. § 1446. In the 
Moore case. Judge Haj-nsworth pointed out that the auto- 
ninlic stay of the state court proceedings creates a risk of 
"abuse by individuals seeking to interrupt or delay state 
trials." He added: 
It tH a sifuatlon which deserves congressional attention, for that 
kind of disruption of state court proceedings seems wholly unneces- 
sary and unwarranted. 

,    447 F. 2d at 1074 

In the view of the Advisory Committee, the change is a 
desirable one, properly made by means of the rule-making 
process. '; 

Rvle 41. Search and seizure 
1 * * * 

2 (c) ISSUANCE AND CONTENTS. 
8 (7)   WARRANT UPON AFFIDAVIT. A warrant 
4 shall issue only on an affidavit or affidavits 
5 sworn to before the federal magistrate or state 
6 judge and establishing the grounds for issuing 
7 the warrant. If the federal magistrate or state 
8 judge is satisfied that grounds for the applica- 
9 tion exist or that there is probable cause to 

10 believe that they exist, he shall issue a warrant 
11 identifying the property and naming or de- 
12 scribing the person or place to be searched. The 
13 finding of probable cause may be based upon 
14 hearsay evidence in whole or in part. Before 
15 ruling on a request for a warrant the federal 
16 magistrate or state judge may require the 
17 affiant to appear personally and may examine 
18 under oath the affiant and any witnesses he 
19 may produce, provided that such proceeding 
20 shall be taken down by a court reporter or 
21 recording equipment and made part of the 
22 affidavit The warrant shall be directed to a 
23 civil officer of the United States authorized to 
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24 enforce or assist in enforcing any law thereof 
25 or to a person so authorized by the President 
26 of the United States. It shall command the 
27 officer to search, within a specified period of 
28 time not to exceed 10 days, the person or place 
29 named for the property specified. The warrant 
30 shall be served in the daytime, imless thie issuing 
31 authority, by appropriate provision in the 
32 warrant, and for reasonable cause shown, 
33 authorizes its execution at times other than 
34 daytime. It shall designate a federal magistrate 
35 to whom it shall be returned. 
36 (-2)    Warrant    Upon    Oral    Testimony. 
37 When the circumstances make it reasonable 
38 to do so in the absence of a written affidavit, 
39 a search warrant ma/y he issued upon sworn 
40 oral testimony of a person who is not in the 
41 physical presence of a federal nutgistrate 
42 provided the federal magistrate is satisfied 
43 that probable cau,se exists for the issuance of 
44 the warrant. The sworn oral testimony may 
45 he communicated to the magistrate hy tele- 
46 phone or other appropriate means and shall 
47 he  recorded  and  transcribed.  After  tran- 
48 scription the statement must he certified hy 
49 the magistrate and fUed with the court. This 
50 statement shall be deemed to he an affidavit 
51 for purposes of this rule. 
52 (A)   Method   of  Issuance.   The  grounds 
53 for issuance and the contents of the warrant 
54 shall he those required hy subdivision (c) (J) 
55 of   this   rule.   Prior   to   approval   of   the 
56 warrant,  the  magistrate shall  require  the 
57 fisderal law enforcement officer or the attor- 
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58 vey for the government who is requesting 
59 the warrant to read to him, verbatim, the 
60 contents of the warrant. The magistrate may 
61 direct that specific modifications be made in 
62 the warrant. Upon approval, the magistrate 
63 shall   direct   the  federal   law   enforcement 
64 officer or tlie attorney for the government 
65 who is requesting the warrant to sign the 
66 magistrate's   name   on   the   warrant.   This 
67 warrant sludl be called a duplicate original 
68 warrant and shall be deemed a warrant for 
69 purposes of this rule. In such ca^es, the 
70 magistrate shall cause to be made an original 
71 warrant. The magistrate shall enter the exact 
72 time of issua/nce of the duplicate original 
73 warrant on the fa^e of the original warrant. 
74 (B)   Return.   Return   of   the   duplicate 
75 original warrant and the original warrant 
76 sJiall be in conformity with subdivision (<f) 
77 of this rule.  Upon return,  the magistrate 
78 shall require tJie person who ga/ve the sworn 
79 oral testimony establishing the grounds for 
80 issuance of the warrant, to sign a copy of it. 

AsnaoKT C!OKMITTEE NOTR 

(Rule 41) 

Rule 41(c)(2) is added to establish a procedure for the 
issuance of a search warrant when it is not reasonably prac- 
ticable for the person obtaining the warrant to present a writ- 
ten affidavit to a magistrate or a state judge as required by 
subdivision (c) (1). At least two states have adopted a simi- 
lar procedure, Ariz.Rev.StatAnn. §§ 13-1444(c)-1445(c) 
(Supp. 1&73); CaLPen. Code §§ 1526(b), 1528(b) (West 
Supp. 1974), and comparable amend]iients are under consid- 
eration in other jurisdictions. See Israel, Legislative Regula- 
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tion of Searches and Seizures: The Michigan Proposals, 73 
Mich.L.Rcv. 221, 258-€3 (1975); Nakell, Proposed Revisions 
of North Carolina's Search and Seizure Law, 52 N.Car.L.Rev. 
277, 306-11 (1973). It has been strongly recommended that 
"every State enact legislation that provides for the issuance 
of search warrants pursuant to telephoned petitions and affi- 
davits from police officers." National Advisory Commission 
on Criminal Justice Standards and Goals, Report on Police 
96 (1973). Experience mth the procedure has been most 
favorable. Miller, Telephonic Search Warrants: The San 
Diego Experience, 9 The Prosecutor 385 (1974). 

The trend of recent Supreme Court decisions has been to 
give greater priority to the use of a search warrant as the 
proper way of making a lawful search: t 

It iB a cardinal rule that In seizing goods and articles, law enforce- 
ment agents most aecnre and use seardi warrants whenever reason- 
ably practicable. . . . Ilils rule rests upon the desirability of havlns 
magistrates rather than police officers determine when searches and 
seizures are permissible and what limitations should be placed npon 
such activities. Trupiano v. United Btatet, 834 U.S. 699, 705 (1»«8),- 
quoted with approval in Chimel v. California, 395 U.S. 7C2, 768 (1909). 

See also Coolidge v. New Hanuphire, 403 U.S. 443 (1971); 
Note, Chambers v. Maroney: New Dimensions in the Law of 
Search and Seizure, 46 Indiana L.J. 257, 262 (1971). 

Use of search warrants can best be encouraged by making' 
it administratively feasible to obtain a warrant when one is' 
needed. One reason for the nonuse of the warrant has heeia^ 
the administrative difficulties involved in getting a warrant, 
particularly at tiroes of the day when a judicial officer is 
ordinarily unavailable. See L. Tiffany, D. Mclntyre, and D. 
Rotenberg, Detection of Crime 105-116 (1967); LaFavc, 
Improving Police Performance Through the Exclusionary 
Rule, 30 Mo. L. Rev. 391, 411 (1965). Federal law enforce- 
ment officers are not infrequently confronted with situations 
in which the circumstances are not sufficiently "exigent" to 
justify the serious step of conducting a warrantless search of 
private premises, but yet there exists a significant possibility 
that critical evidence would be lost in the time it would take 
to obtain a search warrant by traditional means. See, e.g., 
United States v. Johnson,—F.2d—(B.C. Cir. June 16,1975). 
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Subdivision (c) (2) provides that a warrant may be issued 
on the basis of an oral statement of a person not in the phys- 
ical presence of the federal jnagistrate. Telephone, radio, or 
otlicr electronic methods of communication are contem- 
plated. For the warrant to properly issue, four requirements 
must be met: 

(1) The applicant—a federal law enforcement officer or 
an attorney for the govemment, as required by subdivision 
(a)—must persuade the magistrate that the circumstances 
of time and place make it reasonable to request the magis- 
trate to issue a warrant on the basis of oral testimony. This 
restriction on the issuance of a warrant recognizes the in- 
herent limitations of an oral warrant procedure, the lack 
of demeanor evidence, and the lack of a written record for 
the reviewing magistrate to consider before issuing the war- 
rant See Comment, Oral Search Warrants: A New Stand- 
ard of Warrant Availability, 21 U.C.L.A. Law Review 691, 
701 (1974). Circumstances making it reasonable to obtain a 
warrant on oral testimony exist if delay in obtaining the war- 
rant might result in the destruction or disappearance of the 
property [see Chimd v. Califomia^ 395 U.S. 752, 773-774 
(1969) (White, dissenting); Landjmski, The Supreme 
Court's Search for Fourth Amendment Standards: The 
Warrantless Search, 45 Conn. B.J. 2,26 (1971)]; or because 
of the time when the warrant is sought, the distance from the 
magistrate of the person seeking the warrant, or both. 

(2) The applicant must orally state facts sufficient to 
satisfy the probable cause requirement for the issuance of the 
search warrant, (See subdivision (c) (1).) This information 
may come from either the applicant federal law enforce- 
ment officer or the attorney for the govemment or a witness 
willing to make an oral statement. The oral testimony must 
be recorded at this time so that the transcribed affidavit will 
provide an adequate basis for determining the sufficiency of 
the evidence if that issue should later arise. See Kipperman. 
Inaccurate Search Warant Affidavits as a Ground for Sup- 
pressing Evidence, 84 Harv. L. Rev. 825 (1971). It is con- 
templated that the recording of the oral testimony will be 
made by a court reporter, by a mechanical recording device, 
or by a verbatim contemporaneous writing by the magistrate. 
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Becoixling a telephone conversation is no longer difficult 
with many easily operated recorders available. See 86:2 LA- 
Daily Journal 1 (1973); Miller, Telephonic Search War- 
rants : The San Diego Experience, 9 The Prosecutor 385,886 
(1974). 

(3) The applicant must read the contents of the warrant 
to the federal magistrate in order to enable the magistrate to 
know whether the requirements of certainty in the warrant 
are satisfied. The magistrate may direct that changes be made 
in the warrant If the magistrate approves the warrant as re- 
quested or as modified by the magistrate, he then issues tlie 
warrant by directing the applicant to sign the magistrate's 
name to the duplicate original warrant. The magistrate then 
causes to be made a written copy of the approved warrant. 
This constitutes the original warrant The magistrate enters 
the time of issuance of the duplicate original warrant on the 
face of the original warrant 

(4) Setum of the duplicate original warrant and the origi- 
nal warrant must conform to subdivision (d). The transcript 
of the sworn oral testimony setting forth the grounds fbr 
issuance of the warant must be signed by affiant in the pres- 
ence of the magistrate and filed with the court 

Because federal magistrates are likely to be accessible 
through the use of the telephone or other electronic devices, 
it is unnecessary to authorize state judges to issue warrants 
under subdivision (c)(2). 

Although the procedure set out in subdivision (c) (2) con- 
templates resort to technology which did not exist when the 

.Fourth Amendment was adopted, the Advisory CJommittee is 
of the view that the procedure complies with all of the re- 
quirements of the Amendment. The telephonic search warrant 
pi-ocess has been upheld as constitutional by the courts, e.g., 
People v. PecJe, 38 Cal.App.3d 993,113 Cal.Rptr. 806 (1974), 
and has consistently been so viewed by commentators. See 
Israel, legislative Regulation of Searches and Seizures: The 
Michigan Proposals, 73 Mich, L.Rev. 221,260 (1975) ; Nakell, 
Proposed Revisions of North Carolina's Search and Seizure 
Law, 52 N.Car.L.Rev. 277,310 (1973); Comment, Oral Search 
Warrants: A New Standard of Warrant Availability, 21 
U.C.L.A. Rev. 691, 697 (1973). 
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Hpliiiiuf tii)on oral testimony as a basis for issuing a search 
wntranf is iwrniissible under the Fourth Amendment. Canvp- 
brll V. MiohCMota, 487 F.2d 1 (8th Cir. 1973); United States 
rx rcl. Oaugler v. Brieriey, 477 F.2d 516 (3d Cir. 1973; 
Tabasko v. Barton, 472 F.2d 871 (6th Cir. 1972); Frazier v. 
Hobnity 441 F.2d 1224 (8th Cir. 1971). Thus, the procedure 
nutliorizpd under subdivision (c) (2) is not objectionable on 
Uic groimd that tlie oral statement is not transcribed in ad- 
vance of the issuance of the warrant People v. Peck, 38 CaL 
App. 3d 993,113 Cal.Rptr. 806 (1974). Although it has been 
questioned whether oral testimony will suffice under the 
Fourth Amendment if some kind of contemporaneous record 
is not made of that testimony, see dissent from denial of 
certiorari in Chriatoffenon v. Watfungton, 893 U.S. 108C 
(1969), this problem is not present under the procediire st* 
out in subdivision (c) (2). 

The Fourth Amendment requires that warrants issue 
'^pon probable cause, supported by Oath or affirmation." The 
sipiificance of the oath requirement is "that someone must 
take the responsibility for the facts alleged, giving rise to 
the probable cause for the issuance of a warrant." United 
States ex rel. Pugh v. PaU, 401 F.2d 6 (7th Cir. 1968); See 
also Frazier v. Roberta, 441 F.2d 1224 (8th Cir. 1971). This 
is accomplished under the procedure required by subdivision 
(c) (2); the need for an oath imder the Fourth Amendment 
does not "require a face to face confrontation between the 
magistrate and the affiant" People v. Chavaz, 27 Cal. App. 
3d 883,104 Cal. Rptr. 247 (1972). See also People v. Aguirre, 
26 Cal. App. 3d 7,103 Cal. Rptr. 153 (1972), noting it is un- 
necessary ^at "oral statements [be] taken in the physical 
presence of the magistrate." 

The availability of the procedure authorized by subdivision 
(c) (2) will minimize the necessity of federal law enforce- 
ment officers engaging in other practices which, at least on 
occasion, might threaten to a greater extent those values pro- 
tected by the Fourth Amendment. Although it is permissible 
for an officer in the field to relay his information by radio 
or telephone to another officer who has more ready access to 
a ma^strate and who will thus act as the affiant, Lopez v. 
United States, 370 F.2d 8 (5th Cir. 1966); StaU v. Banks, 
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pared and submitted by each district court before July 1, 
1976. 18 U.S.C. §3165(e)(1). 

That part of rule 50(b) which sets out the necessary con- 
tents of district plans has been deleted, as the somewhat dif- 
ferent contents of the plans required by the Act are enumer- 
ated in 18 U.S.O. § 8166. That part of rule «0(b) which de- 
scribes the maimer in which district plans are to be sub- 
mitted, reviewed, modified and reported upon has also been 
deleted, for these provisions now appear in 18 U.S.G. 
§ 3165(c) and (d). 

O 
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